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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions isusued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agriculture Marketing 
Agreement ACt of 1937 (7 U.S.C. 601 et seq.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seg.), the Animal Welfare 
Act (7 U.S.C. 2131 et seg.), the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), 


the Horse Protection Act (15 U.S.C. 1821 et seg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seg.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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In Re: Kinc Meat Company. FSQS Docket No. 4. Decided October 
4, 1984. 


Stay order lifted. 


Marshall Marcus, for complainant. 
Richard J. Stall, Jr., Los Angeles, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER LIFTING STAY 


The stay order previously issued in this proceeding is hereby 
lifted since (i) the Judicial Officer’s decision and order filed October 
21, 1981, has been affirmed by the United States Court of Appeals 
for the Ninth Circuit, (ii) the Judicial Officer does not believe that 
further judicial proceedings have a reasonable possibility of suc- 
cess, and (iii) the public interest would be damaged by further 
delay. Any further stay will have to be granted by the appropriate 
court. 

The effective dates of the order filed October 21, 1981, shall 
remain the same, except that the time periods shall be based upon 
service of this order rather than service of the original order. 
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In Re: Garetick Farms, Inc. AMA Docket No. M 1-10. Decided 
September 21, 1984. 


Petition dismissed with prejudice. 


Howard R. Croll, Woonsocket, RI, for complainant. 
Donald Tracy, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING PETITION WITH PREJUDICE 


Petitioner states that the matters which caused it to file the Peti- 
tion here have been resolved and that the parties agree that the 
Petition should be dismissed with prejudice. 

IT SHOULD BE AND HEREBY IS ORDERED that the Petition 
is dismissed with prejudice. 
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In Re: Dr. ALan P. Davis. VA Docket No. 31. Decided September 
18, 1984. 


Suspension of veteranarian accreditation—60 days—Consent 


William Jenson, for complainant. 
Harold J. Frobish, Pontiac, Illinois, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the regulations governing 
the Accreditation of Veterinarians and Suspension or Revocation of 
Such Accreditation (9 CFR Subsection 160.1 et seg.), by a complaint 
filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, alleging that the 
respondent willfully violated the regulations. This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR Subsection 1.138). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) any further procedures; 

(b) any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge or 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. Subsection 504 et seq.) for fees and other expenses in- 
curred by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dr. Alan P. Davis, hereinafter referred to as the respondent, is 
an individual residing in Flanagan, Illinois. 

2. Respondent, at all times material herein, was a Doctor of Vet- 
erinary Medicine and an Accredited Veterinarian in the States of 
Illinois and Indiana under the provisions of the regulations. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent’s veterinary accreditation is hereby suspended for 60 
days; except that this order shall be suspended provided that re- 
spondent distributes copies of all certificates used to perform his 
duties as an accredited veterinarian in accordance with federal reg- 
ulations and instructions issued to him by the Area Veterinarian 
in Charge or the State Animal Health Official or both for a period 
of one year following the effective date of this order. The effect of 
this order is that no suspension of Dr. Alan P. Davis’ veterinary 
accreditation based on the Complaint filed in this action occur 
unless Dr. Davis distributes copies of certificates in violation of fed- 
eral regulations and the instructions issued to him by the Area 
Veterinarian in Charge or the State Animal Health Official or both 
during the aforementioned one year period. 

In the event that the claim is made that the respondent has 
failed to distribute copies of all certificates used to perform his 
duties as an accredited veterinarian in accordance with federal reg- 
ulations and instructions issued to him by the Area Veterinarian 
in Charge or the State Animal Health Official or both or in the 
event there is otherwise a claim that respondent is in violation of 
federal regulations and such instructions issued to him or both, re- 
spondent shall be entitled to all the usual and customary rights, 
including but not limited to the right to have a hearing and the 
right to be represented, before any action to suspend his accredita- 
tion takes effect. 

This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the day this order is 
served upon respondent. 
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In Re: Dr. M.W. SHarp. AQ Docket No. 81. Decided September 13, 
1984. 


Movement of cattle interstate—Civil penalty—Consent. 


Kevin Thiemann, for complainant. 
David Turlington, San Antonio, Texas, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Dr. M.W. Sharp, respondent, vio- 
lated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seg.). The parties have agreed that the proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dr. M.W. Sharp, respondent, is an individual whose mailing 
address is P.O. Box 542, Castroville, Texas 78009. 

2. On or about April 25, 1983, the respondent moved two (2) 
cattle interstate from Shreveport, Louisiana to Castroville, Texas. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred dollars 
($200.00) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Kevin B. Thiemann, Office of the Generali Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, 12th and Independence Ave., S.W., Washington, D.C. 20250, 
within thirty (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In Re: D.L. McKrever. AQ Docket No. 68. Decided September 17, 
1984. 


Interstate movement of cattle—Civil penalty—Consent. 


Cynthia A. Koch, for complainant. 
Herman L. Hamilton, Hamburg, Arkansas, for respondent. 


Decided by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that D.L. McKiever, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below and waives: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. D.L. McKiever, is an individual whose mailing address is 
Route 4, Box 105, Highway 81 South, Monticello, Arkansas 71655. 

2. On or about May 2, 1983, respondent moved interstate five 
cattle from Louisiana, a Class C state, to Arkansas. 


CONCLUSIONS 
The respondent having admitted the jurisdictional facts and 


having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the “Treasurer of the United 
States,” by certified check or money order and which shall be for- 
warded to Cynthia A. Koch, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 
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In Re: C&G CattrLE Company, REx CLAMON, and GAYLON GEORGES. 
AQ Docket No. 2. Decided October 4, 1984. 


Interstate movement of cattle—Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Gene Bush, Livingston, Texas, for respondent. 


Decided by Dorothea Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that C&G Cattle Company, Rex 
Clamon, and Gaylon Georges, respondents, violated the Act and 
regulations promulgated thereunder (9 CFR § 78.1 et seg.) The par- 
ties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondents specifically admit that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admit nor deny the remaining allega- 
tions in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondents also stipulate and agree that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waive any action against the United States Department of 
Agriculture uuder the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ents in connection with this proceeding. 


FINDINGS OF FACT 


1. C&G Cattle Company, respondent, is a partnership whose 
mailing address is Route 3, Box 939, Livingston, Texas 77351. 

2. Rex Clamon, respondent, is an individual and a partner in the 
C&G Cattle Company, whose mailing address is Route 3, Box 939, 
Livingston, Texas 77351. 
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3. Gaylon Georges, respondent, is an individual and a partner in 
the C&G Cattle Company, whose mailing address is Route 3, Box 
939, Livingston, Texas 77351. 

4. On or about January 25, 1983, the respondents caused the 
interstate movement of two (2) cattle from Tylertown, Mississippi 
to Livingston, Texas. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Each respondent is assessed a civil penalty of two hundred and 
fifty dollars ($250). Each respondent shall send a certified check or 
money order for $250, payable to the “Treasurer of the United 
States,” to Kris H. Ikejiri, Office of the General Counsel, Room 
2422 South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 


date of this order. 
This order shall become effective on the day upon which service 
of this order is made upon the respondents. 


In Re: JEAN PierRE DuPuts. AQ Docket No. 71. Decided October 4, 
1984. 


Intrastate Movement—Civil Penalty—Consent. 


Sherrie Kopka, for complainant. 
Charles A. Prawdzik, Palm Desert, CA, for respondent. 


Decided by Dorothea Ann Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111, 120, 122) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Jean Pierre DuPuis, respondent, violated 
the Act and regulations promulgated thereunder (9 CFR § 78.1 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 
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1. For the purposes of these stipulations and the provisions of 
this Consent Decision only, respondent admits specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, admits the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Jean Pierre DuPuis, respondent, is an individual whose mail- 
ing address is 1005 West Duarte Road, Apartment 9, Arcadia, Cali- 
fornia 91006. 

2. On or about November 15, 1983, the respondent moved one (1) 
horse, named “Luth Enchantee,” from the Santa Anita racetrack 
located in Arcadia, California, to Hollywood Park racetrack located 
in Inglewood, California. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred dollars 
($200.00) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and shall be forwarded 
to Sherrie L. Kopka, Office of the General Counsel, Room 2422 S. 
Bldg., United States Department of Agriculture, Washington, D.C. 
20250, within thirty (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 
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In Re: GREGG BEARDEN. AQ Docket No. 76. Decided October 4, 1984. 


Interstate movement of animals—Civil penalty—Consent. 


Sally M. Lorang, for complainant. 
Cliff Perkins, Carralton, California, for respondent. 


Decided by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Gregg Bearden, respondent, violat- 
ed the Act and regulations promulgated thereunder (9 CFR § 75.4 
et seqg.). The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusion with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Gregg Bearden, respondent, is an individual whose mailing ad- 
dress is P.O. Box 695, Carrollton, Georgia 30117. 

2. On or about November 2, 1983, respondent moved one (1) horse 
interstate from New Albany, Mississippi, to Waterboro, South 
Carolina. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred and 
fifty dollars ($250). The respondent shall send a certified check or 
money order for $250, payable to the “Treasurer of the United 
States,” to Sally M. Lorang, Office of the General Counsel, Room 
2422, South Building, United States Department of Agriculture, 
Washington, D.C., 20250, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In Re: Roy FLEENoR. AQ Docket No. 14. Decided October 5, 1984. 


Interstate movement of animals—Civil Penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decided by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Roy Fleenor, respondent, violated the Act 
and regulations promulgated thereunder (9 CFR §§ 71.1 et seg. and 
78.1 et seg.). The parties have agreed that this proceeding should be 
terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Roy Fleenor, is an individual whose mailing address is c/o Ms. 
Brenda Royster, 1754 Benhams Road, Bristol, Virginia 24201. 

2. On or about March 2, 1983, the respondent moved at least 
eight cattle interstate from the Jonesboro Livestock Market, Tel- 
ford, Tennessee, to Wallace, Virginia. 

3. On or about March 10, 1983, the respondent moved at least 
five cattle interstate from the Kingsport Livestock Market, Kings- 


port, Tennessee, to the Tri-State Livestock Market, Abingdon, Vir- 
ginia. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent, Roy Fleenor, is assessed a civil penalty of two 
hundred dollars ($200.00) which shall be payable in four equal in- 
stallments to the “Treasurer of the United States” by certified 
check or money order, and shall be forwarded to Jaru Ruley, Office 
of the General Counsel, Room 2422-South Building, United States 
Department of Agriculture, Washington, D.C. 20250. 

The first installment of $50.00 is due on September 30, 1984, 
$50.00 to be paid on March 30, 1985, $50.00 to be paid on Septem- 
ber 30, 1985, and the balance of $50.00 to be paid on March 30, 
1986. In the event of a default, the remaining balance will become 
due immediately. 
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This order shall become effective on the day this order is served 
upon the respondent. 


In Re: Geratp B. FisHer. AQ Docket No. 88. Decided October 10, 
1984. 


Interstate movement—Civil penalty—Consent. 


Michael Werne, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
tions promulgated thereunder (9 CFR §§ 76.6(b), 76.12, 78.29 and 
85.6 et seg.). Respondent and complainant have agreed that this 
proceeding should be terminated by entry of the Consent Decision 
set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Gerald B. Fisher, herein referred to as respondent, is an indi- 
vidual whose mailing address is Box 352, Monmouth, Illinois 61462. 
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2. On or about November 22, 1983, respondent shipped 42 feeder 
swine from Knoxville, Iowa to Biggsville, Illinois. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the following order in disposi- 
tion of this proceeding, such order will be issued. 


ORDER 


Respondent is assessed a civil penalty of fifteen hundred dollars 
($1,500), which shall be payable to the “Treasurer of the United 
States,” by certified check or money order and shall be forwarded 
to Thomas E. Bundy, Office of the General Counsel, Room 2422- 
South Building, United States Department of Agriculture, Wash- 
ington, D.C. 20250, within thirty (30) days from the effective date of 
this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In Re: Ricuarp Haut. AQ Docket No. 25. Decided October 11, 1984. 


Garbage to swine—Civil Penalties—Suspension to all except when subject to 
future compliance—Consent. 


Sherrie Kopka, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Swine Health Protec- 
tion Act (7 CFR § 3801 et seg.) (Act) by a Complaint filed by the Ad- 
ministrator of the Animal and Plant Health Inspection Service al- 
leging that the respondent violated section 4 of the Act (7 U.S.C. 
§ 3803) and section 166.2 of the regulations (9 CFR § 166.2). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, admits the Findings of Facts set forth below, 
and waives: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this Decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Richard Hall, respondent, is an individual whose mailing ad- 
dress is Route 121-A, Sandown, New Hampshire 03873. 

2. On or about January 17, 1983, the respondent fed garbage to 
swine. 

3. On or about February 8, 1983, the respondent fed garbage to 
swine. 

4. On or about March 25, 1983, the respondent fed garbage to 
swine. 


5. On or about April 20, 1983, the respondent fed garbage to 
swine. 

6. On or about May 6, 1983, the respondent fed garbage to swine. 

7. On or about June 20, 1983, the respondent fed garbage to 
swine. 

8. On or about July 20, 1983, the respondent fed garbage to 
swine. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


1. The respondent is assessed a civil penalty of seven thousand 
dollars ($7,000.00); however, six thousand eight hundred dollars 
($6,800.00) shall be held in abeyance and will not become due and 
payable: 

(a) For so long as respondent shall pay to the “Treasurer of the 
United States,” by certified check or money order, two hundred 
dollars ($200.00), which shall be forwarded to Sherrie L. Kopka, 
Office of the General Counsel, Room 2422 South Bldg., United 
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States Department of Agriculture, Washington, D.C. 20250, within 
thirty (30) days from the effective date of this Order; and 

(b) For so long as, within two (2) years of the effective date of 
this Order, respondent does not violate (as that term is defined in 
paragraph 2 infra) any provision of the Swine Health Protection 
Act or regulations promulgated thereunder. 

2. The term violate, as used in paragraph 1(b) herein, means a 
violation found upon conviction (or upon affirmation of conviction, 
if appealed) or upon a final decision in a formal adjudicatory pro- 
ceeding before the Secretary (or upon affirmation of the Secretary’s 
decision, if appealed). If it is found that there is any such violation 
of any term of this Order, the remaining $6,800.00 held in abeyance 
shall become due and payable immediately. This provision shall 
not preclude the referral of any such violation to the United States 
Department of Justice for possible criminal or civil proceedings. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 


In Re: Darret Focxen. AQ Docket No. 64. Decided September 10, 


1984. 


Interstate movement of cattle—Civil Penalty 


Kris Ikejiri, for complainant. 
Paul W. Snyder, Scottsbluff, Nebraska, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent violated sections 111 and 120 of 
the Act (21 U.S.C. §111 and § 120) and section 78.9 of the regula- 
tions promulgated thereunder (9 CFR § 78.9). Copies of the com- 
plaint and the Rules of Practice governing proceedings under the 
Act were served by the Hearing Clerk, by certified mail, upon re- 
spondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
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any allegation in the complaint would constitute an admission of 
such allegation pursuant to section 1.141 of the Rules of Practice (7 
CFR § 1.141), and a waiver of such hearing. The letter also advised 
the respondent that failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. On May 10, 1984, the respondent filed a letter which 
purported to explain his failure to have the cattle officially tested 
for brucellosis, as charged in paragraph II of the complaint. Re- 
spondent did not deny or otherwise respond to paragraph III of the 
complaint, alleging that the cattle were not accompanied by a cer- 
tificate, as required. Respondent did not request an oral hearing. 

Respondent’s failure to deny or otherwise respond to the allega- 
tions in paragraph III constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent has admitted to all the material allegations 
of fact in the complaint, and his failure to request a hearing consti- 
tutes a waiver of such hearing. There being no basis for a hearing, 
and after due consideration of respondent’s explanations, the mate- 
rial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 


FINDINGS OF FACT 


1. Darrel Focken, herein referred to as the respondent, is an indi- 
vidual whose address is Lot 5, Oakwood Grove, Gering, Nebraska 
69341. 

2. On or about October 21, 1983, the respondent moved interstate 
from Great Falls, Montana to Gering, Nebraska, thirteen (13) 
cattle, in violation of section 78.9(b) of the regulations, because the 
cattle were not subjected to an official test for brucellosis and 
found negative for brucellosis within 30 days prior to such inter- 
state movement, as required. 

3. On or about October 21, 1983, the respondent moved interstate 
from Great Falls, Montana to Gering, Nebraska, thirteen (13) 
cattle, in violation of section 78.9(b) of the regulations because the 
cattle were not accompanied by a certificate, as required. 


CONCLUSION 


In his answer, respondent did not deny any of the allegations in 
the complaint. Respondent’s explanations as to the allegations con- 
tained in paragraph II are unpersuasive. The refusal to have re- 
quired tests done because of a dispute about the costs serves as no 
defense. Respondent’s assertion that he believed that the regula- 
tions permitted testing after interstate movement is less than cred- 
ible. Respondent is an experienced cattle buyer and should be 
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aware of the requirements of the regulations. At any rate, knowl- 
edge of the regulation is not required for purposes of civil penalties 
under the applicable law. The asserted defenses have been consid- 
ered and are unpersuasive as to the issue of mitigation of the re- 
quested sanction. 

By reason of the Findings of Fact set forth above the respondent 
has violated the Act and regulations promulgated thereunder. 
After due consideration of respondent’s explanations, the following 
order is issued.* 


ORDER 


Respondent Darrel Focken is hereby assessed a civil penalty of 
one thousand dollars ($500 per violation). This order shall have the 
same force and effect as if entered after full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent. At such time the civil penalty is immediately 
due, unless there is an appeal to the Judicial Officer pursuant to 
section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR § 1.145). 

[Decision and Order became final and effective on October 22, 
1984.] 


In Re: Larry Brown. AQ Docket No. 79. Decided October 24, 1984. 


Interstate movement of cattle—Civil Penalty—Consent. 


Sherrie Kopka, for complainant. 
Louis Sherman, Jr., Kentwood, Louisiana, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Larry Brown, respondent, violated 
the Act and regulations promulgated thereunder (9 CFR § 78.1 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 





ANIMAL QUARANTINE AND RELATED LAWS 
Volume 43 Number 5 


tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Larry Brown, respondent, is an individual whose mailing ad- 
dress is Route 4, Box 278, Summit, Mississippi 39666. 

2. On or about August 24, 1983, the respondent moved interstate 
one (1) cow from Kentwood Livestock Sales, Inc. in Kentwood, Lou- 
isiana to Mason Vine Cattle Co. in Centreville, Mississippi. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred dollars 
($200.00) which shall be payable to the “Treasurer of the United 
States,” by certified check or money order, and which shall be for- 
warded to Sherrie L. Kopka, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 
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In Re: Herpert Jackson. AQ Docket No 79. Decided October 24, 
1984. 


Interstate movement of cattle—Civil penalty $100.00—Consent. 


Sherrie Kopka, for complainant. 
Louis Sherman, Jr., Kentwood, Louisiana, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Herbert Jackson, respondent, vio- 
lated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seq.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Herbert Jackson, respondent, is an individual whose mailing 
address is Route 4, Box 155, Woodville, Mississippi 39669. 

2. On or about August 25, 1983, the respondent moved interstate 
at least three (3) cattle from Mason Vine Cattle Co. in Centreville, 
Mississippi to Mr. B.E. Pickett in Delhi, Louisiana. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one hundred dollars 
($100.00) which shall be payable to the “Treasurer of the United 
States,” by certified check or money order, and which shall be for- 
warded to Sherrie L. Kopka, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In Re: Kentwoop Livestock SAugs, Inc. AQ Docket No 79. Decided 
October 24, 1984. 


Interstate movement of cattle—Civil penalty $250.00—Consent. 


Sherrie Kopka, for complainant. 
Louis Sherman, Jr., Kentwood, Louisiana, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Kentwood Livestock Sales, Inc., re- 
spondent, violated the Act and regulations promulgated thereunder 
(9 CFR § 78.1 et seg.). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Kentwood Livestock Sales, Inc., respondent, is a business 
whose mailing address is P.O. Box 33, Kentwood, Louisiana 70444. 

2. On or about August 24, 1983, the respondent moved interstate 
one (1) cow from Kentwood Livestock Sales, Inc. in Kentwood, Lou- 
isiana to Mason Vine Cattle Co. in Centreville, Mississippi. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred and 
fifty dollars ($250.00) which shall be payable to the “Treasurer of 
the United States,” by certified check or money order, and which 
shall be forwarded to Sherrie L. Kopka, Office of the General Coun- 
sel, Room 2422-South Building, United States Department of Agri- 
culture, Washington, D.C. 20250, within thirty (30) days from the 
effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 
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In Re: Mason Vine, d/b/a Mason Vine Catrie Co. AQ Docket No 
79. Decided October 24, 1984. 


Interstate movement of cattle—Civil penalty $1500.00—Consent. 


Sherrie Kopka, for complainant. 
Louis Sherman, Jr., Kentwood, Louisiana, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 

1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Mason Vine, respondent, violated 
the Act and regulations promulgated thereunder (9 CFR § 78.1 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 
_ 1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Mason Vine, respondent, is an individual whose mailing ad- 
dress is Box 815, Centreville, Mississippi 39631, and who is doing 
business as Mason Vine Cattle Co. 

2. On or about August 24, 1983, the respondent moved interstate 
one (1) cow from Kentwood Livestock Sales, Inc. in Kentwood, Lou- 
isiana to Mason Vine Cattle Co. in Centreville, Mississippi. 
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3. On or about August 25, 1983, the respondent moved interstate 
at least three (3) cattle from Mason Vine Cattle Co. in Centreville, 
Mississippi to Mr. B.E. Pickett in Delhi, Louisiana. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one thousand, five 
hundred dollars ($1,500.00) which shall be payable to the “Treasur- 
er of the United States,” by certified check or money order, and 
which shall be forwarded to Sherrie L. Kopka, Office of the Gener- 
al Counsel, Room 2422-South Building, United States Department 
of Agriculture, Washington, D.C. 20250, within thrity (30) days 
from the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In Re: Harry Hostetter, d/b/a Harry Hostetter Ecc HAuvuLING. 
AQ Docket No. 66. Decided October 25, 1984. 


Interstate movement of eggs—Civil penalty—Consent. 


Kevin Thiemann, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, and the Act of July 2, 1962, as amended, (Acts) 
(21 U.S.C. §§ 111, 120, 122 and 134a et seg.) by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that Harry Hostetter, d/b/a Harry Hostetter Egg Haul- 
ing, respondent, violated the Acts and regulations promulgated 
thereunder (9 CFR § 81.1 et seg.) The parties have agreed that this 
proceeding should be terminated by entry of the Consent Decision 
set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
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tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Harry Hostetter, respondent, is an individual whose address is 
R.D. #2 Box 62F, Atglen, Pennsylvania 19310, d/b/a Harry Hostet- 
ter Egg Hauling. 

2. On or about January 4, 1984, the respondent moved poultry 


eggs interstate from Oxford, Pennsylvania to Elizabeth, New 
Jersey. 

3. On or about January 11, 1984, the respondent moved poultry 
eggs interstate from Oxford, Pennsylvania to Elizabeth, New 
Jersey 

4. On or about January 16, 1984, the respondent moved poultry 
eggs interstate from Oxford, Pennsylvania to Elizabeth, New 
Jersey. 

5. On or about January 20, 1984, the respondent moved poultry 
eggs interstate from Oxford, Pennsylvania to Elizabeth, New 
Jersey. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 

ORDER 

The respondent is assessed a civil penalty of two thousand dol- 

lars ($2,000.00) which shall be payable in the following manner. 


The respondent shall make an initial payment by sending a certi- 
fied check or money order for five hundred dollars ($500.00), pay- 
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able to the “Treasurer of the United States’, and which shall be 
forwarded to Kevin B. Thiemann, Office of the General Counsel, 
United States Department of Agriculture, Room 2422, South Build- 
ing, 12th and Independence Ave., SW., Washington, DC 20250, 
within thirty (30) days from the effective date of this order. The re- 
spondent shall make a second payment of five hundred dollars 
($500.00), payable in the above manner, within sixty (60) days from 
the effective date of this order. The respondent shall make a third 
payment of five hundred dollars ($500.00), payable in the above 
manner, within ninety (90) days from the effective date of this 
order. The respondent shall make a fourth and final payment of 
five hundred dollars ($500.00), payable in the above manner, within 
one hundred twenty (120) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In Re: Hetnotp Hoc Market, INc., MrircHELL GREGORY and Topp 
Grecory. AQ Docket No. 89. Decided October 26, 1984. 


Interstate movement of swine—Civil penalty—Consent. 


Thomas Bundy, for complainant. 
John H. Witmer, Jr., DeKalb, Illinois, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (the ‘“Act’”’) (21 U.S.C. §§ 111 and 120) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that respondents violated the Act and 
regulations promulgated thereunder (9 CFR § 85.7(b) et seqg.). Re- 
spondents and complainant have agreed that this proceeding 
should be terminated by entry of the Consent Decision set. forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondents specifically (i) admit that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, (ii) neither admit nor deny the remaining 
allegations in the complaint (iii) admit to the Findings of Fact set 
forth below, and (iv) waive: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondents also stipulate and agree to waive any action 
against the United States Department of Agriculture under the 
Equal Access to Justice Act of 1980 (5 U.S.C. § 504 et seq.) for fees 
and other expenses incurred by the respondents in connection with 
this proceeding. 

FINDINGS OF FACT 


1. Heinold Hog Market, Inc., herein referred to as respondent, is 
a corporation doing business through its Gregory Livestock Divi- 
sion whose mailing address is P.O. Box 92234, Chicago, Illinois 
60609. 

2. Mitchell L. Gregory, herein referred to as respondent, is an in- 
dividual whose mailing address is 623 South Prairie Street, Meta- 
mora, Illinois 61548. 

3. Todd Gregory herein referred to as respondent, is an individ- 


ual whose mailing address is Route 1, Crugar Road, Washington, 
Illinois 61571. 


4. On or about August 8, 1983, respondents shipped 194 feeder 
swine from Havana, Illinois to LeClaire, Iowa. 


CONCLUSIONS 


Respondents have admitted the jurisdictional facts and having 
agreed to the provisions set forth in the following order in disposi- 
tion of this proceeding, such order and decision will be issued. 


ORDER 


1. Heinold Hog Market, Inc. is assessed a civil penalty of two 
hundred and fifty dollars ($250); 

2. Mitchell L. Gregory is assessed a civil penalty of three hun- 
dred dollars ($300); and 

3. Todd Gregory is assessed a civil penalty of two hundred and 
fifty dollars ($250). 

Such civil penalties shall be payable to the “Treasurer of the 
United States,” by certified check or money order and shall be for- 
warded to Thomas E. Bundy, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this order. 
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This order shall become effective on the day this order is served 
upon the respondents. 


In Re: Jm Rater. AQ Docket No. 41. Decided September 13, 1984. 


Interstate movement of cattle—Cattle shipped without required documentation— 
Civil penalty. 


Cynthia Koch, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil 
penalty under the Act of February 2, 1903, as amended (Act), for a 
violation of the regulations issued under the Act that govern the 
interstate movement of cattle (9 CFR § 71.18 et seqg.), hereinafter re- 
ferred to as the regulations, in accordance with the Rules of Prac- 
tice in 9 CFR § 70.1 et seg. and 7 CFR § 1.130 et seg. 

This proceeding was instituted by a complaint filed on February 


24, 1988, by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The 
complaint alleged that on or about January 30, 1983, respondent 
caused the movement of thirteen cattle interstate from Lamar 
County, Texas, to Wakeeney, Kansas, in violation of section 71.18 
of the regulations (9 CFR § 71.18), in that the thirteen cattle were 
moved interstate unaccompanied by an owner’s or shipper’s state- 
ment or other document listing the individual identification of each 
of the cattle, as required. 

In his answer, although respondent explained why the cattle 
went to Wakeeney, Kansas, respondent failed to deny or otherwise 
respond to any of the allegations in the complaint. In accordance 
with section 1.136(c) of the Rules of Practice (7 CFR § 1.136(c)), such 
failure to deny or otherwise respond to the allegations in the com- 
plaint is deemed, for purposes of this proceeding an admission of 
said allegations. Thus, respondent has admitted all the material al- 
legations in the complaint, and therefore in accordance with sec- 
tion 1.139 of the Rules of Practice (9 CFR § 1.139), respondent has 
waived his right to a hearing. 

Accordingly, the material facts alleged in the complaint, which, 
in accordance with section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)) are deemed admitted, are adopted and set forth herein as 
the findings of fact, and this decision is issued pursuant to section 
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1.139 of the Rules of Practice applicable to this proceeding. (7 CFR 
§ 1.139). 


FINDINGS OF FACT 


1. Respondent, Jim Rater, is an individual whose mailing address 
is Blossom, Texas 75416. 

2. On or about January 30, 1983, respondent caused the inter- 
state movement of thirteen cattle, from Lamar County, Texas, to 
Wakeeney, Kansas. The movement was in violation of section 71.18 
of the regulations (9 CFR § 71.18) because the cattle were not ac- 
companied by an owner’s or shipper’s statement or other document 
listing the individual identification of the cattle, as required. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 
above, respondent has violated section 71.18 of the regulations (9 
CFR § 71.18). 

Therefore, the following order is issued. 


ORDER 


Respondent, Jim Rater, is hereby assessed a civil penalty of one 
thousand dollars ($1,000 per violation). This penalty shall be pay- 
able to the “Treasurer of the United States” by certified check or 
money order, and shall be forwarded to Cynthia Koch, Office of the 
General Counsel, Room 2422, So. Bldg., United States Department 
of Agriculture, Washington, D.C. 20250, within thirty (80) days 
from the effective date of this order. This order shall have the 
same force and effect as if entered after a full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 CFR § 1.145). 

[Decision and Order became final and effective on October 27, 
1984.] 


In Re: GENE WHEELER. AQ Docket No. 73. Decided September 19, 
1984. 


Interstate movement of cattle—Civil penalty. 


Sally Lorang, for complainant. 
Respondent, pro se. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended (21 U.S.C. §§ 111, 120 and 122) (Act) by a com- 
plaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The 
complaint alleged that respondent violated sections 111 and 120 of 
the Act (21 U.S.C. §§ 111 and 120) and sections 78.5 and 78.9(c\(8)ii) 
of the regulations promulgated thereunder (9 CFR §§78.5 and 
78.9(c\(3Xii)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on May 29, 1984. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
oral hearing would constitute an admission of such allegations and 
a waiver of such hearing. More than twenty (20) days have elasped 
since respondent was served with the complaint in question. Re- 
spondent has not filed an answer to date. This Decision and Order, 
therefore, is issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice applicable to this proceeding (7 CFR §§ 1.136 and 
1.139). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Gene Wheeler is an individual whose address is Arbor Hill, 
Route 1, Canton, Georgia 30114. 

2. On or about May 19, 1983, respondent moved ten (10) cows 
interstate from Cumming, Georgia (a Class B State), to Lebanon, 
Tennessee, in violation of section 3 of the Act (21 U.S.C. § 122) and 
sections 78.5 and 78.9(c)\(3)ii) of the regulations, because the cattle 
were moved interstate without a certificate containing prescribed 
information, as required. 

3. On or about May 19, 1983, respondent moved ten (10) cows 
interstate from Cumming, Georgia (a Class B State), to Lebanon, 
Tennessee, in violation of section 3 of the Act (21 U.S.C. § 122) and 
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sections 78.5 and 78.9(c)\(3\ii) of the regulations, because the cattle 
were moved interstate without a “Permit for Entry”, as required. 


CONCLUSION 


By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following order is issued. 


ORDER 


Gene Wheeler is hereby assessed a civil penalty of one thousand 
dollars [$1,000.00] ($500 per violation). This order shall have the 
same force and effect as if entered after full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 CFR § 1.145). 

[Decision and Order became final and effective on October 29, 
1984.]} 


In Re: Joz— DEALMEIDA d/b/a DEALMEIDA BrotHers. AQ Docket No. 
8. Decided September 14, 1984. 


Garbage fed to swine—Civil penalty. 


Sherrie Kopka, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Adminstrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Swine Health Protec- 
tion Act (7 CFR § 3801 et seg.) (Act) by a Complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The Complaint alleged 
that respondent violated section 4 of the Act (7 U.S.C. § 3803) and 
section 166.2 of the regulations promulgated thereunder (9 CFR 
§ 166.2). 

Copies of the Complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on November 4, 1983. 

On March 16, 1984, a Motion to Assign a Date for Oral Hearing 
was personally served upon respondent. On June 26, 1984, a Notifi- 
cation of Time and Place of Oral Hearing was personally served 
upon respondent, informing respondent that an oral hearing would 
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be held on August 1, 1984 in Boston, Massachusetts regarding A.Q. 
Docket No. 8. Respondent failed to appear at the August 1, 1984 
oral hearing. Accordingly, respondent is deemed to have waived 
the right to an oral hearing. 

Counsel for complainant, Sherrie L. Kopka, Esq. and Kris H. Ike- 
jiri, Esq. of the Office of General Counsel, U.S. Department of Agri- 
culture, elected to proceed with testimony under section 1.141(e) of 
the Rules of Practice (7 CFR § 1 141(e)). Four witnesses testified on 
behalf of complainant, and fifteen exhibits were admitted into evi- 
dence. By failing to appear at the oral hearing, after due notice 
thereof, the respondent is deemed to have admitted the facts pre- 
sented at the August 1, 1984, hearing. A careful review of the evi- 
dence presented at the oral hearing, and the record as a whole, in- 
dicates that the Findings of Fact, Conclusions, and Order requested 
by the Complainant in this case are appropriate and warranted in 
law. After the oral hearing, and by letter dated August 20, 1984, 
and stamped received as of September 4, 1984, the respondent 
averred lack of notice and pled avoidance. I find no merit to the 
matters set forth in said communication. 

The material allegations of fact contained in the Complaint, 
which are admitted by respondent’s failure to appear at the oral 
hearing, and which are fully supported by the evidence of record, 
are adopted and set forth below as the findings of fact. 

This Decision and Order, therefore, are issued pursuant to sec- 
tions 1.141(e) and 1.139 of the Rules of Practice, applicable to this 
proceeding (7 CFR secs. 1.141(e) and 1.139). 


FINDINGS OF FACT 


1. Joe DeAlmeida, respondent, is an individual whose address is 
Boxford Road, Rowley, Massachusetts 01969, and who is doing busi- 
ness as DeAlmeida Brothers. 

2. On or about January 12, 1983, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tions 166.2 and 166.7 of the regulations (9 CFR §§ 166.2 and 166.7), 
because the garbage was not treated, as required. 

3. On or about January 12, 1983, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tion 166.2 of the regulations (9 CFR § 166.2), because the garbage 
was not treated at a garbage treatment facility holding a valid 
permit or license, as required. 

4. On or about March 7, 1983, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tion 166.2 and 166.7 of the regulations (9 CFR §§ 166.2 and 166.7), 
because the garbage was not treated, as required. 
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5. On or about March 7, 1983, the respondent fed garbage to 
swine, in violation of section 4 of the Act (7 U.S.C. § 3803) and sec- 
tion 166.2 of the regulations (9 CFR § 166.2), because the garbage 
was not treated at a garbage treatment facility holding a valid 
permit or license, as required. 

6. On or about May 4, 1983, the respondent fed garbage to swine, 
in violation of section 4 of the Act (7 U.S.C. § 3803) and section 
166.2 of the regulations (9 CFR §§ 166.2 and 166.7), because the gar- 
bage was not treated, as required. 

7. On or about May 4, 1983, the respondent fed garbage to swine, 
in violation of section 4 of the Act (7 U.S.C. § 3803) and section 
166.2 of the regulations (9 CFR § 166.2), because the garbage was 
not treated at a treatment facility holding a valid permit or li- 
cense, as required. 


CONCLUSION 


By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Congress has found that raw garbage is one of the primary 
media through which numerous infectious or communicable dis- 
eases of swine are transmitted, and that it is necessary to regulate 
the treatment and feeding of garbage to swine in order to protect 
the commerce of the United States and the health and welfare of 
the people of this country. Therefore, the following order is issued. 


ORDER 


Joe DeAlmeida is hereby assessed a civil penalty of six thousand 
dollars ($1,000 per violation), which shall be payable within thirty 
(30) days from the date this order becomes effective. This order 
shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judi- 
cial Officer pursuant to section 1.145 of the Rules of Practice appli- 
cable to this proceeding (7 CFR § 1.145). 


In Re: Dr. Dane O. Petry. VA Docket no. 21. Decided October 31, 
1984. 


Revocation of accreditation—Interstate movement of known brucellosis-exposed 
cattle—Conducting unauthorized card tests—Failing to report brucellosis reactor 
cattle. 


Judicial Officer reversed Judge Baker’s initial decision, which had dismissed the 
complaint. The Judicial Officer revoked respondent’s accreditation as a veteri- 
narian authorized to perform official duties under State-Federal disease eradi- 
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cation programs because respondent (i) issued official health certificates per- 
mitting the interstate movement of known brucellosis exposed cattle, (ii) con- 
ducted unauthorized brucellosis card tests in a State in which he was not li- 
censed or accredited, and (iii) failed to immediately report to State or Federal 
officials that he found brucellosis reactor cattle when he conducted the unau- 
thorized card tests. Respondent’s cross-appeal is permitted by the Depart- 
ment’s rules of practice. Although the Judicial Officer gives great weight to 
findings of fact by ALJ’s, he can reverse as to the facts, particularly where 
documentary evidence or inference to be drawn from the facts are involved. 
The Judicial Officer may raise additional issues on appeal sua sponte. Offers of 
proof may be considered as evidence without affording respondent an addition- 
al opportunity to rebut it. But here respondent was afforded an opportunity by 
the JO to rebut the offers of proof. Adverse inference drawn against respond- 
ent because he refused to testify. The existence of a pending lawsuit against 
respondent would not prevent the drawing of such an adverse interest. The 
ALJ erred in refusing to permit complainant to amend the complaint to cor- 
rect the health certificate numbers alleged in the complaint, and in rejecting 
numerous exhibits. Where the respondent learned complainant’s claims as the 
case unfolded, and where the hearing was conducted at intervals, there is no 
lack of due process because the complaint was vague or inaccurate. The civil 
penalty provision of the Act cannot be applied retroactively. The words “any” 
and “all” are broad and comprehensive terms. Responsible hearsay is freely 
admitted in our proceedings, but whether hearsay is enough to support a find- 
ing of fact without corroboration depends on the importance of the fact to the 
ultimate conclusion and whether better evidence was readily available. Severe 
sanction policy explained. Revoking a veterinarian’s accreditation is not a “‘i- 
cense” revocation. An action is wilful if intentionally done, irrespective of evil 
intent, or done with careless disregard of requirements. 


Sally Lorang, for complainant. 
Earl Luna, Dallas, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding instituted by the Administrator 
of the Animal and Plant Health Inspection Service (APHIS), 
United States Department of Agriculture (USDA), under the regu- 
lations promulgated under the Animal Quarantine and Related 
Laws (21 U.S.C. §111 et seq.). The Administrator (complainant) 
seeks to revoke respondent’s accreditation as a veterinarian au- 
thorized to perform official duties under State-Federal disease 
eradication programs. 

The complaint alleges that (i) respondent issued Official Health 
Certificates in December 1979 improperly permitting the interstate 
movement of known brucellosis exposed cattle from Sulphur 
Springs, Texas, to Vilas, Colorado; (ii) respondent later went to 
Vilas, Colorado, in April 1980 and conducted unauthorized brucello- 
sis card tests on cattle; and (iii) respondent failed to immediately 
report to State or Federal officials that he found 25 to 40 brucello- 
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sis reactor cattle (i.e., cattle infected with brucellosis) in the Colora- 
do tests. 

Following a 7-day hearing held in September and October 1982, 
and January 1983, at which respondent introduced no evidence and 
refused complainant’s request to call him as a hostile witness, on 
April 30, 1984, Administrative Law Judge Dorothea A. Baker (ALJ) 
imposed a civil penalty of $1,000 against respondent solely because 
he used USDA property, a Brucellosis Card Test Kit, without au- 
thorization in conducting the Colorado tests. 

On June 8, 1984, ccmplainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35).2 Respondent filed a reply on July 5, 1984, which includes a 
cross-appeal, which is permitted by the Department’s rules of prac- 
tice. In re Interstate Meat Packing Co., 43 Agric. Dec. (Aug. 8, 
1984); In re Machado, 42 Agric. Dec. (Oct. 20, 1988) (decision 
as to respondent Cozzi), aff'd, No. 83-7950 (9th Cir. Oct. 22, 1984). 
On July 10, 1984, the case was referred to the Judicial Officer for 
decision. 

On August 28, 1984, the Judicial Officer issued an order revers- 
ing the ALJ’s rulings excluding four exhibits (CX 4, 14, 15, 16), and 
admitted them in evidence, together with excluded testimony and 
offers of proof relating to the exhibits. The order afforded respond- 
ent the opportunity to testify or to offer other evidence at a re- 
opened hearing, but respondent declined to do so. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by complainant, but is denied in- 
asmuch as the case has been thoroughly briefed, the case is gov- 
erned by prior precedents and oral argument would seem to serve 
no useful purpose. 

For the reasons set forth below, revocation of respondent’s ac- 
creditation as a veterinarian authorized to perform official duties 


1 The case was delayed because it was referred to United States Attorneys in two 
jurisdictions, both of whom declined to prosecute respondent. The Department has 
an agreement with the Department of Justice under which administrative proceed- 
ings are deferred until after completion of criminal actions or considerations (Tr. 
188-90). 

2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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under State-Federal disease eradication programs is appropriate in 
the circumstances of this case. 


FINDINGS OF FACT? 


1. Dr. Dane O. Petty, respondent, is an individual residing at Box 
847, Cumby, Texas 75433. 

2. Respondent is now, and at all times material herein was, a 
Doctor of Veterinary Medicine and an accredited veterinarian in 
the State of Texas, under the provisions of the applicable regula- 
tions (9 CFR Parts 160-162; Tr. 46-47; CX 1). 

3. Respondent, at all times material herein, was not licensed to 
practice veterinary medicine, and was not accredited, in the State 
of Colorado (Tr. 46-47). 

4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting live- 
stock. It is transmittable to humans.* (Tr. 32, 95-96, 1056-59, 1160- 
64, 1177-80). The incubation period of the disease varies from about 
10 days to a year, but does not generally exceed several months 
(Tr. 95, 1180). 

For many years the Federal Government has maintained a vigor- 
ous and costly program directed to the control and eradication of 
this disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 
Budget Explanatory Notes, USDA, vol. 2, at 8). To control the dis- 
ease, some entire herds of cattle are destroyed, with some indemni- 
fication from the Federal Government (9 CFR § 51.3(a)(2) (1980); Tr. 
239-41). Because of the large economic impact of the cattle indus- 
try on the nation, the success of the Brucellosis Eradication Pro- 
gram is of national importance. 

In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States De- 
partment of Agriculture, regulates the interstate movement of 
cattle. 9 CFR Part 78 (1980). For example, during the period in- 
volved here, cattle could be moved interstate from Clarksville or 
Sulphur Springs (Red River County), Texas, which is a “modified 


3 Regulations of a factual nature are included in the Findings of Fact. Although 
numerous citations to the record are included in this decision, the citations are not 
necessarily complete. 

4 Brucellosis is ‘a disease of man of sudden or insidious onset and long duration 
characterized by great weakness, extreme exhaustion on slight effort, night sweats, 
chilliness, remittent fever, and generalized aches and pains and acquired through 
direct contact with infected animals or animal products or from the consumption of 
milk, dairy products, or meat from infected animals” (Webster’s Third New Interna- 
tional Dictionary, Unabridged (1981), at 285). 
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certified” area (Tr. 139; 9 CFR § 78.21(b) (1980)), to a ranch in Colo- 
rado only after an accredited veterinarian card-tested them for bru- 
cellosis and issued an Official Health Certificate certifying that 
they were free from evidence of communicable disease and expo- 
sure thereto (Tr. 138-39, 168-69; 9 CFR § 78.9(b\(3)(iii) (1980)). 

Licensed State veterinarians approved by the established Federal 
authorities (APHIS) are authorized, pursuant to very specific regu- 
lations (Standards for Accredited Veterinarians, 9 CFR § 161.2), to 
issue Official Health Certificates attesting that the animals covered 
thereby are free to move interstate. Such veterinarians are “ac- 
credited veterinarians.” (9 CFR § 160.1(d); Tr. 40-46, 75-76, 82-83). 
Accreditation means authorized to “perform functions required by 
cooperative State-Federal disease control and eradication pro- 
grams.” Ibid. The value to the program of using local veterinarians 
is that they are familiar with the herds in their area (Tr. 99). 

5. Respondent, as a condition of acquiring and keeping his Feder- 
al accreditation, pledged to abide by all of the instructions and 
rules prescribed by the Texas and Federal officials and the Stand- 
ards for Accredited Veterinarians, which are set forth in 9 CFR 
§ 161.2 (Tr. 49-55; CX 1). These are the Standards complainant al- 
leges were violated by respondent’s conduct involved here. 

6. An animal infected with brucellosis is known as a “reactor,” 
i.e., it reacts positively to a test for brucellosis (Tr. 32-33; CX 2, at 
1, Brucellosis Eradication Uniform Methods and Rules).5 Brucello- 
sis reactor cattle may only be moved interstate for immediate 
slaughter directly to a recognized slaughtering establishment or 
from a farm of origin directly to no more than one specifically ap- 
proved stockyard and then directly to such a recognized slaughter- 
ing establishment. 9 CFR § 78.7; Tr. 35-37. They must be branded 
with the letter “B” on the left jaw (9 CFR § 78.7(a)) and accompa- 
nied by a permit (as distinguished from a Health Certificate) (9 
CFR § 78.7(b)). 

7. A “brucellosis exposed animal” includes an animal “that is 
part of a herd known to be affected [see Finding 8, infra] or that 
has been in contact with a brucellosis reactor animal in marketing 
or other channels for a period of 24 hours” (9 CFR § 78.1(x) (1980); 
Tr. 34). Brucellosis exposed cattle may only be moved interstate for 
immediate slaughter or to a quarantined feedlot (or through a spe- 
cifically approved stockyard enroute to such a destination) or, 


5 Complainant’s Exhihit 2 is a booklet, Brucellosis Eradication Uniform Methods 
and Rules, APHIS, USDA (Dec. 1979), which is incorporated by reference in the Bru- 
cellosis Eradication Program regulations (9 CFR § 78.1(j) (1980)), and given to accred- 
ited veterinarians (Finding 10, infra). 
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under certain circumstances, back to the farm of origin from a spe- 
cifically approved stockyard. (9 CFR § 78.5, .8 (1980) (Tr. 37-38)). 
Brucellosis exposed cattle must be branded with the letter “S” on 
the left jaw or high on the tailhead and accompanied by a permit 
(as distinguished from a Health Certificate). Ibid. 

8. A “Herd” is defined as follows (Tr. 55-56, 105-08; CX 2, at 3, 
Brucellosis Eradication Uniform Methods and Rules, ch. 1, pt. I(F)): 


F. Herd—A herd is all cattle (genus Bos) under common 
ownership or supervision that are grouped on one or more 
parts of any single premises (lot, farm, or ranch). A herd is 
all cattle (genus Bos) on two or more premises geographi- 
cally separated but on which the cattle have been inter- 
changed or where there has been contact of cattle between 
the premises. Such contact shall be accepted as having oc- 
curred unless otherwise established by the owner. In addi- 
tion, the noninterchange of cattle and/or lack of contact 
must be consistent with the findings of the epidemiologic 
investigation. 


A “Herd known to be affected” is (9 CFR § 78.1(p) (1980): 


Any herd in which any animal has been classified as a 
brucellosis reactor as defined in the Uniform Methods and 
Rules, chapter 1, part I-A, and which has not been re- 
leased from quarantine in accordance with such Uniform 
Methods and Rules, chapter 1, part II-D. 


9. Under the Federal Brucellosis Eradication Uniform Methods 
and Rules and the Texas State Brucellosis Eradication Program, if 
any (or even one) brucellosis reactors are found in a herd, the reac- 
tors are removed and the entire herd is quarantined. A quarantine 
may be issued by accredited veterinarians or State regulatory offi- 
cials. The quarantine cannot te released until two consecutive neg- 
ative herd tests (confirmed by the State-Federal laboratory) have 
been conducted on all cattle 12 months of age or older except 
steers, spayed heifers and official vaccinates under 20 months of 
age in dairy breeds and 24 months of age in beef breeds. The first 
test must be conducted not less than 30 days after removal of the 
last reactor and the second such test not less than 90 days follow- 
ing the first negative test. (Tr. 70, 90-91, 115-21, 128, 526-27, 533, 
607-09, 622-25; CX 2, at 10, as amended, Brucellosis Eradication 
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Uniform Methods and Rules, pt. II(D);* CX 12, at L8-L9, Proclama- 
tion of Texas Animal Health Commission, AHC No. 1, §§ 10, 11).7 

The 14 Texas Animal Health Commission area offices maintain 
files on all quarantined herds in their areas. Copies of all State- 
Federal laboratory tests conducted on cattle in an area are routine- 
ly sent to the State area office. When a reactor is disclosed, an indi- 
vidual file by herd owner is opened and maintained by the State 
area office. The file is open to veterinarians and any other member 
of the public. Copies of all records of all subsequent tests conducted 
on these cattle are kept in that file. A summary card is also pre- 
pared for each file containing the owner’s name, address, date the 
cattle were tested and date a quarantine was issued. Quarantines 
are not formally released until proof of the two required tests are 
submitted to the State area office and it verifies that each test is a 


6D. QUARANTINES—AIlil cattle, except steers and spayed heifers, including offi- 
cially vaccinated heifers and calves in affected herds, shall be confined to the prem- 
ises until the herd is freed of brucellosis or sold for slaughter under permit or ‘“S” 
brand permit. Two consecutive negative herd blood tests are required for release of 
quarantine with the first negative herd blood test occurring not less than 30 days 
after the removal and slaughter of all previous reactors. The releasing test (the re- 
quired second negative herd blood test) shall occur not less than 120 days following 
the removal of the last reactor. 


7 SECTION X. QUARANTINES 


a. When brucellosis reactors are diagnosed, all animals in the source herd are 
considered as exposed and will be confined to the premises of origin under quar- 
antine, with the following exceptions: 


(1) Quarantined animals may be sold for immediate slaughter pur- 
poses when moved under an official permit. Such a permit will be 
good for ten (10) days when issued at the livestock market and fif- 
teen (15) days when issued in the country. 


(2) Steers and spayed heifers may move without restriction. 


(3) Calves six (6) months of age and under from negative cows 
within ten (10) days after date of test may move to any destination. 


SECTION XI. RELEASES OF QUARANTINES 


a. Two (2) consecutive negative herd tests shall be required for release of a 
quarantine with the first such test being conducted not less than thirty (30) 
days after the removal of the last reactors and the second such test not less 
than ninety (90) days following the first negative test. 


b. The herd test must include all cattle twelve (12) months of age or older 
except steers, spayed heifers and official vaccinates under twenty (20) months of 
age in dairy breeds and twenty-four (24) months of age in beef breeds. Bulls, 
steers and female cattle being held in approved quarantined feedlots (approved 
under Part 78, Code of Federal Regulations) are exempt from these herd test 
requirements. 
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complete herd test on the same cattle under quarantine. An accred- 
ited veterinarian cannot release a quarantine. When the State area 
office receives information indicating that the minimum test re- 
quirements for releasing a quarantine have been met, it issues an 
official quarantine release. (Tr. 110-11, 128, 527-31, 622-25, 628-29, 
634, 817). 

10. Respondent, as an accredited veterinarian in the State of 
Texas, was issued instructions (including CX 2 (Brucellosis Eradica- 
tion Uniform Methods and Rules) and CX 12 (Texas Statutes and 
Proclamations relating to brucellosis)) and provided with training 
concerning the use of official Brucellosis Card Test Kits, Official 
Health Certificates and permits, Brucellosis Test Records, and on 
the prevention and spread of communicable diseases of livestock by 
the Veterinarian in Charge for the State of Texas or the Animal 
Health Official for the State of Texas, or both. (Tr. 50-68, 560-61, 
592). 

11. In the State of Texas, during the relevant time period, the 
brucellosis card test was the “official” test for determining whether 
an animal had brucellosis (CX 12, AHC No. 1, § IV; Tr. 69-70, 104, 
531, 904-18, 919-22). However, a brucellosis card test conducted by 
an accredited veterinarian in the field was not considered “official” 
until the blood sample was tested and confirmed by a State-Federal 
laboratory (Tr. 68-70, 127-28, 531-33, 578, 594-95, 866; and see Tr. 
1123-24). 

Brucellosis Card Test Kits are made under license only for the 
Federal Government. They were issued by the Federal officials in 
Texas only to regulatory personnel and accredited veterinarians 
(including respondent) specifically trained to use them. Other per- 
sons did not have access to the kits (Tr. 58-59, 560-68, 592-93; CX 
12, AHC No. 1, § V). 

A Brucellosis Card Test Kit contains a card with 10 small tear- 
drops in which serum from an animal’s blood sample is mixed with 
a special, buffered Brucella antigen contained in the kit. The anti- 
gen can only be used one time. After the mixture is rocked back 
and forth for 4 minutes, a positive test (i.e, one which determines 
that the animal is a reactor, infected with brucellosis) will have ag- 
glutination (clumping) in it. (Tr. 58-70, 560-61, 576, 589-95, 1203- 
04, 1207). 

The brucellosis card test is 100% accurate if it shows a positive 
reaction, but it may fail to disclose all the reactors in any given 
population of animals (Tr. 1148). An accredited veterinarian must 
maintain a proficiency score of at least 95% on blood samples he 
submits to the laboratories for confirmation of his brucellosis card 
tests in order to keep his permit to conduct brucellosis card tests 
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(CX 3). Dr. Stanley L. Van Hooser, Texas Animal Health Commis- 
sion Area Director, estimates that he has not seen over 100 in- 
stances, out of well over 50,000 card tests (or less than 1 in 500), 
where a State-Federal laboratory failed to agree with the result 
reached in the initial brucellosis card test (Tr. 807-08, 856-61). He 
could recall only two instances (or 1 in 25,000), or perhaps a “few 
more,” where a positive brucellosis card test in the field was found 
to be negative by the laboratory (Tr. 924-24A). 

The buffered antigen required to conduct the brucellosis card 
test is a chemical or biological product which is available only from 
the National Veterinary Services Laboratory, U.S.D.A., at Ames, 
Iowa, and is issued for use only to persons approved to conduct a 
brucellosis card test as part of the Cooperative State-Federal Bru- 
cellosis Eradication Program (Tr. 834-35, 882, 885, 887-89, 1126-30, 
1203-04, 1209-10; cf. Tr. 819-21, 835-38, 900-03). Each Brucellosis 
Card Test Kit contains enough antigen to run 500 card tests, and 
the Federal officials keep a running log of the number of tests and 
antigen used by each accredited Veterinarian (Tr. 566-68, 576-77). 

Respondent was instructed, and agreed, to use the Brucellosis 
Card Test Kit only in Texas, and only in carrying out the Brucello- 
sis Eradication Program (Tr. 58-59, 566-68, 865-66; CX 3). The 


Texas Brucellosis Card Test Permit issued to respondent states that 
respondent “has satisfactorily cempleted training in the use of the 
BBA Card Test for Brucellosis and is hereby authorized to conduct 
the test in TEXAS” (CX 3; capitalization of TEXAS in original). Re- 
spondent signed the following notice on September 3, 1977, and re- 
turned one copy to APHIS, in connection with his receipt of a Bru- 
cellosis Card Test Kit (CX 3): 


NOTICE 


The Brucellosis Card Test Kit for animal brucellosis test- 
ing is the property of the U.S. Department of Agriculture. 
It is expensive, and it is being provided by the U.S. Gov- 
ernment for your use when performing official tests for 
brucellosis under the Cooperative State-Federal Brucellosis 
Eradication Program only. It is not to be used for any 
other purpose. When no longer needed, the kit must be re- 
turned to the issuing official. 


Conversion of this kit for your own personal use, or for the 
use of another, is theft and embezzlement of Government 
property. and is a violation of Title 18, Section 641 of the 
United States Code. Any such theft or embezzlement of 
Government property is punishable by a fine of up to 





DR. DANE O. PETTY 
Volume 43 Number 5 


$10,000 or imprisonment for a maximum of 10 years, or 
both. 


This is to certify that I have received, read, and under- 
stand the foregoing notice. 


Each Brucellosis Card Test Kit is serially numbered so that it 
can be traced (Tr. 586, 593), with the following warning appearing 
on the face of the kit (Tr. 586): 


Property of the U.S. Government. Warning: Authorized 
use only by State-Federal Brucellosis Eradication Program. 
Unauthorized use is punishable by fine and/or imprison- 
ment. 


12. In the State of Colorado, only designated State or Federal reg- 
ulatory personnel were permitted to conduct brucellosis card tests 
at farms or ranches. Respondent was not authorized to conduct a 
brucellosis card test at a farm or ranch in Colorado (or anywhere 
in Colorado). Officially approved livestock market veterinarians 
were permitted to use the brucellosis card test in Colorado only at 
approved livestock markets, and only for animals being sold 


through such markets. Accredited veterinarians were not permit- 
ted to use the brucellosis card test at farms or ranches in Colorado 
because there was not enough testing in the field to require their 
participation, and it was felt that farmers might pressure veteri- 
narians into revealing which animals were reactors, which could 
lead to the moving of reactors or exposed animals prior to the offi- 
cial confirmation of the farm tests. (Tr. 1117-21; CX 20; and see Tr. 
1219-20). 

13. The brucellosis card test is one of several different types of 
tests that can be used to determine if an animal is infected with 
brucellosis. Other such tests include the standard plate test and a 
standard tube test. Among the significant differences between the 
various tests is the antigen that is used to conduct the test. The 
antigen used in other tests will not provide an accurate reading in 
conducting a brucellosis card test. (Tr. 1126, 1146 49, 1204-07, 1230). 

14. In December 1979, Gene Pope, a farmer-rancher from Vilas, 
Colorado, bought 493 adult cows and 20 adult bulls from Larry Ros- 
amond, Sulphur Springs, Texas. The cattle were Located at the 
Bedford Ranch, a few miles southeast of Clarksville, Texas. The 
seller, Rosamond, introduced the buyer, Pope, to his veterinarian, 
the respondent, on December 12, 1979. Respondent stated that he 
was glad to meet Pope because respondent wanted to know where 
Rosamond’s cattle were going. (Tr. 145-46, 153-55, 159-61, 222-23; 
and see CX 16). Respondent said that “we have a high contamina- 
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tion [of brucellosis] down in this country because of the high hu- 
midity and . . . close confinement of cattle,” and he was glad they 
were going to a “colder, drier climate,’ where there is less likeli- 
hood of brucellosis (Tr. 161). 

Respondent told Pope at the December 12, 1979, meeting that re- 
spondent was authorized to conduct the routine quarantine testing 
of the cattle in Colorado (see Finding 19, infra), and Pope agreed to 
let respondent know when they were ready to be tested in Colorado 
(Tr. 161-64, 263, 309 13, 320-21). 

15. During the period from December 13-28, 1979, respondent 
used the brucellosis card test on the cattle referred to in Finding 
14, and prepared and issued Official Health Certificates, numbers 
$832628 through S$832633, S832751 through S832761, and S832766 
through $832772, for the unrestricted interstate movement of the 
cattle from Sulphur Springs, Texas, to Vilas, Colorado. All of the 
cattle were tested at the Bedford Ranch, except for the last 114 
cows, which were moved to the Paris livestock auction stockyard 
for respondent’s tests.* Respondent certified on the certificates that 
he found all of the cattle free “from evidence of communicable dis- 
ease and exposure thereto” (CX 4, 8, 10; Tr. 306-07). 

16. The 493 cows and 20 bulls located at the Bedford Ranch re- 
ferred to in Findings 14 and 15 were all brucellosis exposed cattle. 
They all came from a herd that was under quarantines because of 
brucellosis reactors discovered during prior brucellosis card tests by 
various veterinarians, including respondent. One of the quaran- 
tines kept in the “Larry Rosamond” public file in the Texas State 
area office was issued to “Brady & Rosamond” involving 4,100 
acres located 13 miles southeast of Clarksville, Texas. (CX 14; Tr. 
628-30, 751-52, 789-90). This quarantine relates to the Bedford 
Ranch (Tr. 643-44), which is the ranch where respondent tested 
most of the cattle involved in Findings 14 and 15. The quarantines 
had not been released as of the time respondent issued the Official 
Health Certificates referred to in Finding 15. (Tr. 630-46, 706-19, 
775; CX 14-16). 

17. When respondent issued the Official Health Certificates re- 
ferred to in Finding 15, he knew that all of the cattle in the herd 
were brucellosis exposed cattle. (Inference from the facts.) Respond- 
ent was Larry Rosamond’s veterinarian, and found eight brucello- 
sis reactors in Rosamond’s herd when he conducted brucellosis card 


8 Respondent’s affidavit states that “{ajll of the animals except the last 159 cows 
were tested at the Bedford Ranch” (CX 10), but complainant’s exhibit 8 shows that 
there were only 114 animals (rather than 159) tested at Paris, Texas (at the live- 
stock market) (Tr. 306-07). 
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tests on Rosamond’s cattle at the Bedford Ranch on November 27, 
1978 (Tr. 153-55; CX 15, 16). Once a reactor is found in a herd, the 
entire herd is quarantined until the quarantine is formally re- 
leased after two negative tests (Finding 9). The quarantines had not 
been released when respondent issued the Official Health Certifi- 
cates involved here (Finding 16). 

If respondent had not known that Rosamond’s cattle were brucel- 
losis exposed, if he had checked the Rosamond quarantine file in 
the State area office, which he should have done in the exercise of 
reasonable care as an accredited veterinarian in view of his prior 
discovery of brucellosis reactors in Rosamond’s cattle in 1978 (Tr. 
776-80, 784-85, 788-89; and see Tr. 1240-41), he would have discov- 
ered that the animals were under quarantine (Finding 16). 

18. Pope shipped the cattle purchased from Rosamond to Colora- 
do, in lots as respondent tested them and issued health certificates. 
The last lot was shipped on January 4, 1980. They were unloaded 
and kept at the Potter Ranch, Vilas, Colorado, until February 25, 
1980, when they were moved to a ranch near Gardner, Colorado 
(Tr. 165-69, 222-23, 259-60, 269-72, 305, 313-16, 344-54). 

19. Colorado has a routine quarantine law under which all cattle 
imported into the State must be tested for brucellosis within 45 to 
120 days after receiving the shipment, in order to release the quar- 
antine. Pope received official notice of the routine Colorado quar- 
antine shortly after the cattle bought from Rosamond arrived in 
Colorado. (Tr. 232-33, 239, 805-06; and see Tr. 1078). 

20. On April 9, 1980, Pope called respondent (as agreed in their 
December 12, 1979, meeting (Finding 14)) and asked him to conduct 
the routine quarantine tests to release his cattle. Respondent went 
to the ranch near Gardner, Colorado, and during the period from 
April 13-15, 1980, used the official Brucellosis Card Test Kit issued 
to him for use only in the Brucellosis Eradication Program in 
Texas (see Finding 11) to test Pope’s cattle for brucellosis. Respond- 
ent card-tested 676 cattle for Pope, which were cattle Pope had pur- 
chased from Rosamond in Texas together with other cattle Pope 
had on hand. (Tr. 163-64, 223-36, 269, 312-18, 321-22, 952-55; CX 5, 
7, 9). 

21. As a result of the Colorado card tests referred to in Finding 
20, respondent found about 25 to 40 brucellosis reactors in the 
cattle Pope purchased from Rosamond (Tr. 233-34; CX 6, 9, 10).° 


9 Pope testified that respondent told him that 40 head reacted positively to the 
card test (Tr. 233-34). Dr. Henry’s telephone report of various telephone conversa- 
tions states that 19 head were brucellosis reactors and 21 were suspects (for a total 
of 40) (CX 6; Tr. 1063-67, 1180-81). Respondent’s affidavit states that ‘about 25 were 

Continued 
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Respondent told Pope, “We sure got a problem here.” (Tr. 234). Re- 
spondent offered to take the brucellosis reactor cattle back to 
Texas and hold them for Pope in a pasture, where respondent 
would work with them, and retest them. If they were still brucello- 
sis reactors after the calves were weaned, respondent would dispose 
of the brucellosis reactors (Tr. 234). Shortly after respondent re- 
turned to Texas, Pope telephoned respondent on April 18, 1980, and 
told respondent that he could not accept respondent’s offer to 
return the brucellosis reactors to Texas (Tr. 235-36). A week later, 
on April 25, 1980, Pope notified Dr. P.R. Henry, USDA’s Area Vet- 
erinarian in Charge for Veterinary Services in Colorado (from 
Pope’s lawyer’s office (Tr. 1064)), that respondent had conducted 
brucellosis card tests on his cattle and found brucellosis reactors 
(Tr. 236; CX 6). 

22. Respondent did not report the fact that he found the brucello- 
sis reactors referred to in Finding 21 to any State or Federal regu- 
latory officials. Respondent did not request Pope to report the reac- 
tors to State or Federal regulatory officials, or to contact State or 
Federal regulatory officials for any purpose. Pope independently 
decided to notify the regulatory officials (from his lawyer’s office 
(Tr. 1064)) of the reactors rather than accept respondent’s offer to 
transport the reactors to Texas. (Tr. 234-36; CX 9, 10). 

23. With respect to respondent’s testing of the 676 cattle in Colo- 
rado, referred to in Findings 20-22, respondent filled out official 
Brucellosis Test Record forms listing the identification numbers of 
the cattle,1° and he sent blood samples purporting to be drawn 
from the animals tested to the State-Federal laboratory in Austin, 
Texas (CX 7, 10; Tr. 1036). 

Respondent put his agreement code, “V 397,” assigned to him by 
the Federal officials for use on official forms, on the Brucellosis 
Test Record forms referred to in this finding, which identified him 
to the State-Federal laboratory in Texas as an accredited veterinar- 
ian authorized to conduct tests and send blood samples for confir- 
mation (Tr. 534, 540, 844-47; CX 7). The regulations of the Texas 
Animal Health Commission require that a veterinarian conducting 
an official card test in Texas disclose the results of the field test on 
the test records submitted to the laboratory (AHC No. 1, §6 (CX 
12)). Respondent did not indicate on the test records that he had 
conducted any brucellosis card tests on the animals, or that he had 


disclosed to be brucellosis reactors” (CX 10). Respondent’s assistant’s affidavit refers 
to “35 or 40 brucellosis reactors” (CX 9). 

10 The identification numbers were incomplete, making it impossible to later 
identify some of the cattle listed (Tr. 1233-34). 
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found any brucellosis reactors, which indicated to the regulatory 
and laboratory officials that respondent conducted no tests on the 
animals, but merely drew the blood to be tested by the laboratory 
(Tr. 584-41, 553; CX 7). 

Although respondent tested 676 animals, only 663 tubes were 
sent to the State-Federal laboratory, one of which was empty (Tr. 
469). Also, nine of the samples had hemolyzed, i.e., the red blood 
cells had dissolved, making it impossible for the laboratory to con- 
duct a confirmation test (Tr. 558, 602, 850, 855; CX 7). 

24. When the State-Federal laboratory tested the blood samples 
submitted by respondent from his Colorado tests, referred to in 
Finding 23, it found only two brucellosis reactors (Tr. 601, 1036-38; 
CX 7). The two blood samples found by the State-Federal laborato- 
ry to be from brucellosis reactor animals were, according to the 
Brucellosis Test Records submitted by respondent to the laboratory 
(referred to in Finding 23), drawn from animals with identification 
numbers AFA 9512 (CX 7, tube No. 12 of April 16, 1980,!1 test) and 
APE 3637 (CX 7, tube No. 17 of April 15, 1980, test). However, those 
two animals, identified by numbers AFA 9512 and APE 3637, were 
not in fact brucellosis reactors. The two animals were card-tested 
by the Colorado State officials about three weeks after respondent 
tested them (see Finding 25, infra) and found to be free from bru- 
cellosis (Tr. 1036-37; CX 19, tube Nos. 26 and 92 of May 7, 1980, 
test). 

25. About three weeks after respondent conducted his Colorado 
tests of Pope’s cattle, the Colorado State officials retested the herd 
and found 54 brucellosis reactors, all, or almost all, of which were 
animals Pope had purchased from Rosamond (Tr. 958-59). The re- 
actors were removed from the herd. After several tests by Colorado 
officials, with brucellosis reactors found each time, the entire herd 
was “depopulated,” i.e , sent to slaughter. (CX 19; Tr. 240-42, 322- 
26, 337-39, 1026-28, 1073-1117, 1212-16). 

26. Pope sold a number of the Texas animals purchased from 
Rosamond while respondent was still testing for him in Colorado, 
and he sold others after respondent had left, all in violation of the 
Colorado quarantine. Pope also sold some animals in violation of 
the quarantine before respondent conducted the Colorado tests. (Tr. 
243-54, 342-43, 351-53). 


11 The date listed by respondent as April 16, 1980, is erroneous since respond- 
ent’s tests were conducted from April 13 through 15, 1980 (Finding 20). 
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CONCLUSIONS 


Respondent committed three serious violations of the Standards 
for Accredited Veterinarians (each involving numerous animals), 
any one of which by itself would warrant revocation of respond- 
ent’s accreditation.!2 

First, respondent issued Official Health Certificates permitting 
the interstate movement of 493 adult cows and 20 adult bulls from 
the area of Clarksville, Texas,'* to Vilas, Colorado, when he knew 
(and in the exercise of reasonable care as an accredited veterinari- 
an was required to know) that all of the cattle in the herd were 
brucellosis exposed cattle. 

Second, respondent used the official Brucellosis Card Test Kit 
issued to him by the Federal officials for use only in carrying out 
the Brucellosis Eradication Program in Texas to conduct unauthor- 
ized brucellosis card tests in Colorado of the cattle he permitted to 
be shipped from Texas (along with others belonging to the same 
owner). 

Third, when respondent discovered about 40 brucellosis reactors 
in the Colorado tests, he failed to report the results of such testing 
to the State or Federal regulatory officials. 

Although the ALJ found in respondent’s favor with respect to 
the first and third violations listed above, and was ambiguous with 
respect to the second violation,’* respondent admits the essential 
facts as to the second violation, and the undisputed evidence (much 
of it documentary), together with inferences from the facts, compel 
me to conclude that respondent committed the first and third viola- 
tions. Complainant has proven its case far beyond the maximum 
standard that could be required here.'5 


12 Two of the offenses violated two or three Standards, but revocation of respond- 
ent’s accreditation would be warranted if any of the three offenses violated any one 
of the Standards. 

13 The seller, Larry Rosamond, lived in Sulphur Springs, Texas, and the Official 
Health Certificates show movement from Sulphur Springs, Texas, but the animals 
actually moved from the Bedford Ranch, a few miles southeast of Clarksville, Texas, 
and the Paris, Texas, livestock market (Findings 14, 15). 

14 For example, the ALJ found that “Respondent, at all times material herein, 
was not authorized to conduct a brucellosis card test in the State of Colorado—nor 
did he” (Finding—25, Initial Decision, at 14). However, at pages 17 and 28-30 of her 
initial decision, the ALJ found that respondent committed all of the acts which con- 
stitute the second violation, and she ordered respondent to pay $1,000 to the Treas- 
urer of the United States as reimbursement for the antigen respondent used in con- 
ducting unauthorized card tests in Colorado. 

15In license revocation proceedings, complainant must prevail by a preponder- 
ance of the evidence (Steadman v. SEC 450 U.S. 91, 92-104 (1981); In re Gold Bell- 

Continued 
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It is the consistent practice of the Judicial Officer to give great 
weight to the findings of fact by administrative law judges since 
they have the opportunity to see and hear the witnesses testify.‘ 
However, in rare cases, such as the present one, the Judicial Offi- 
cer has reversed as to the facts, particularly where documentary 
evidence or inferences to be drawn from the facts are involved.!7 
Moreover, determining the credibility of the witnesses is not impor- 
tant here since respondent did not testify or offer any other wit- 
nesses, and the testimony of Gene Pope, part of which was not “ac- 
corded a high degree of reliability” by the ALJ (Initial Decision, at 
23), is not vital or necessary to prove any of the violations. 

I. Respondent Violated the Standards for Accredited Veterinar- 
ians by Issuing Official Health Certificates Permitting the 
Unrestricted Interstate Movement of Cattle Which He Knew 
(and in the Exercise of Reasonable Care as an Accredited 
Veterinarian Was Required to Know) Were Brucellosis Ex- 
posed. 


The Standards for Accredited Veterinarians provide (9 CFR 
§ 161.2(b), (g), (h)): 


I&S Jersey Farms, Inc., 37 Agric. Dec. 1836, 1846 (1978), aff'd, No. 78-314 (D.N.J. 
May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980)), which would be the maxi- 
mum possible standard to be applied here. But since respondent has no Federal li- 
cense to be revoked (see § IV, infra), but is merely being prevented from performing 
functions under cooperative State-Federal disease eradication programs, perhaps 
only a standard of reasonableness must be met. 

16 F.g., In re King Meat Packing Co., 40 Agric Dec. 552, 553 (1981); In re Thornton, 
88 Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 
(1979) (affirming Judge Baker’s dismissal of complaint where she accepted the testi- 
mony of respondent’s wife, respondent’s employee, and respondent’s “real good 
friend” over that of three disinterested USDA veterinarians); In re Unionville Sales 
Co., 38 Agric. Dec. 1207, 1208-09 (1979) (remand order); In re National Beef Packing. 
Co., 36 Agric. Dec. 1722, 1736 (1977), aff'd, 605 F.2d 1167 (10th Cir.1979). 


17 E.g., In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1347 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980); In 
re Muehlenthaler, 37 Agric. Dec. 313, 330, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In 
re M. & H. Produce Co., 34 Agric. Dec. 700, 753-56 (1975), aff'd 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977). Also, see, FCC v. Allentown Broadcasting Co., 
349 U.S. 358, 364-65 (1955); Universal Camera Corp. v. NLRB, 340 U.S. 474, 492-97 
(1951); Federal Radio Comm'n v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 
285-86 (1933); Southern Nat'l Mfg. Co. v. EPA 470 F.2d 194, 197 (8th Cir. 1972); 
Retail, Wholesale & Dep’t Store Union v. NLRB, 466 F.2d 380, 387 (D.C. Cir. 1972); 
OKC—Corp. v. FTC, 455 F.2d 1159, 1162-63 (10th Cir. 1972); Nix v. NLRB, 418 F.2d 
1001, 1008 (5th Cir. 1969); Joy Silk Mills, Inc. v. NLRB, 185 F.2d 732, 742 (D.C. Cir. 
1950), cert. denied, 341 U.S. 914 (1951); Davis, Administrative Law Treatise (1958 & 
1970 Supp.), § 10.04. 
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(b) An accredited veterinarian shall not sign any certifi- 
cate, form, record or report, or permit such a certificate, 
form, record, or report to be used until, and unless, he has 
— that it has been accurately and fully complet- 


* * * * * * * 


(g) An accredited veterinarian shall take such measures as 
are necessary to prevent the spread of communicable dis- 
eases of livestock or poultry... . 


(h) An accredited veterinarian shall keep himself currently 
informed on Federal and State regulations governing the 
movement of animals and poultry, and on procedures ap- 
plicable to disease control and eradication programs, in- 
cluding emergency programs. . . . He shall out all of 
his responsibilities under the applicable Federal programs 
and cooperative programs in accordance with such regula- 
tions and instructions issued to him by the Veterinarian in 
Charge or the State Animal Health Official, or both. 

The facts set forth in Findings 5, 7-10, and 14-17, show that re- 
spondent violated those Standards when he issued Official Health 
Certificates in December 1979 permitting the unrestricted inter- 
state movement of the 493 adult cows and 20 adult bulls sold by 
Larry Rosamond to Gene Pope. 

Under the Brucellosis Eradication Program, brucellosis exposed 
cattle may only be moved interstate for immediate slaughter or to 
a quarantined feedlot (or through a specifically approved stockyard 
enroute to such destination) or, under certain circumstances, back 
to the farm of origin from a specifically approved stockyard. They 
must be branded with the letter “S” on the left jaw or high on the 
tailhead and accompanied by a permit (as distinguished from a 
Health Certificate). Finding 7; 9 CFR § 78.8 (1980). 

However, the Official Health Certificates issued by respondent on 
Rosamond’s cattle in December 1979 were marked in the upper 
right hand corner to permit the unrestricted interstate movement 
of the cattle, and respondent certified on the certificates that the 
cattle were “free from evidence of communicable disease and expo- 
sure thereto” (CX 4, 8; emphasis added). Since respondent knew 
(and in the exercise of reasonable care as an accredited veterinari- 
an was required to know) that the cattle were brucellosis exposed 
(Finding 17), the Health Certificates were not accurately complet- 
ed, as required by 9 CFR § 161.2(b). 

In addition, by issuing the Official Health Certificates permitting 
the unrestricted interstate movement of the cattle, respondent was 
not taking such measures as were necessary to prevent the spread 
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of a communicable disease, as required by 9 CFR § 161.2(g), but, 
rather, was taking steps that permitted the spreading of a commu- 
nicable disease, brucellosis. 

Further, by permitting the unrestricted interstate movement of 
the cattle, respondent was not carrying out his responsibilities 
under the applicable State-Federal Brucellosis Eradication Pro- 
gram in accordance with the regulations and instructions issued 
under the program, as required by 9 CFR § 161.2(h). 

Immediately before the sale of Rosamond’s cattle involved here, 
the 493 adult cows and 20 adult bulls were kept by Larry Rosa- 
mond at the Bedford Ranch, a few miles southeast of Clarksville, 
Texas (Finding 14). Respondent was Rosamond’s veterinarian (Find- 
ing 14).1® Respondent had tested Rosamond’s cattle at the Bedford 
Ranch on November 27, 1978, and found brucellosis reactors in the 
herd (Finding 17). As an accredited veterinarian, respondent knew 
that when he found brucellosis reactors in the herd in late 1978, a 
quarantine would be issued (or continued in effect) which would 
not be released until two negative tests were conducted (the second 
not less than 120 days after removal of the last reactor), leading to 
the official release of the quarantine (Findings 9, 10).'9 


18 Although the ALJ erroneously struck hearsay testimony by Pope that Rosa- 
mond told him that respondent had been his veterinarian “for over a year’s time 
and had worked with this herd of cattle that I was going to purchase” (Tr. 155, line 
13-Tr. 156, line 12), which ruling is not challenged on appeal, the objection and 
ruling did not relate to Pope’s testimony that Rosamond “wanted me to meet his 
veterinarian” (Tr. 155, lines 7-8), i.e. “Dr. Petty” (Tr. 155, lines 1-2). Moreover, com- 
plainant’s exhibits 15 and 16 show that respondent had done veterinarian work on 
Rosamond’s herd at the Bedford Ranch on November 27, 1978, and for Rosamond 
and George K. Brody on December 2, 1978. 


19 The first page of the Brucellosis Test Record filled out by respondent for his 
November 27, 1978, test shows as the herd owner “Rosamond, Larry Bedford Ranch 
(Ralph Oldham Herd)” (CX 15, 16). On the first page of the Brucellosis Test Record 
for respondent’s December 2, 1978, test, where respondent also found brucellosis re- 
actors, respondent shows as the herd owner “Brody, George K (Rosamond),” and on 
each of the other 13 pages of the test record, respondent shows the herd owner as 
“Brody, George (Larry Rosamond) K” or “Brody, George (Rosamond) K” (CX 15, 16). 
Since Larry Rosamond owned or supervised cattle that were kept at several loca- 
tions near Clarksville, Texas (see CX 14; Tr. 628-30, 641-44, 751-52, 789-90), I do not 
know whether respondent’s December 2, 1978, test was conducted at the Bedford 
Ranch, or some nearby location. But in view of the definition of “herd,” which in- 
cludes all cattle on two or more premises geographically separated, unless the 
owner and epidemiologic investigation establish the noninterchange of cattle and 
lack of contact (Finding 8), brucellosis reactors discovered in Larry Rosamond’s 
cattle at a location near the Bedford Ranch would be sufficient to require respond- 
ent to determine whether animals later tested at the Bedford Ranch were under 
quarantine (Tr. 776-80, 784-85, 788-89; and see Tr. 1240-41). But, in any event, re- 
spondent’s November 27, 1978, test was conducted at the Bedford Ranch. 
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The “Larry Rosamond” file kept in the Texas State area office, 
which is open to veterinarians and any member of the public (Find- 
ing 9), contained a number of quarantines (Finding 16). One of the 
quarantines was issued in the name of “Brady and Rosamond,” in- 
volving 4,100 acres located 13 miles southeast of Clarksville, Texas, 
which is the Bedford Ranch (Finding 16; Tr. 643-44), where re- 
spondent tested most of Rosamond’s cattle involved in the Decem- 
ber 1979 Health Certificates at issue here (Finding 15).2° That 
quarantine alone would suffice, for the purposes of this proceeding. 

But, in addition, the “Larry Rosamond” file contained other 
quarantines in the name of the “B&R Ranch,” “George Broady,” 
and “S&F Cattle Co” (CX 14). None of those quarantines had been 
officially released as of the time respondent issued the Official 
Health Certificates involved in this proceeding (Finding 16). 

Dr. Stanley L. Van Hooser, Texas Animal Health Commission 
Area Director, conceded on voir dire and cross-examination that he 
could not say that the quarantined animals had never had two neg- 
ative tests (Tr. 719-21, 788, 798-800). But he had never seen a com- 
plete negative test on the quarantined animals, except for respond- 
ent’s tests in December 1979 involved here (Tr. 917, 946-48). More- 
over, only the State area office can release a quarantine (Finding 
9), and the quarantines referred to above had not been released as 
of the time respondent issued the Official Health Certificates in- 
volved here (Finding 16). A herd is “known to be affected” with 
brucellosis until it has been “released from quarantine” (Finding 8; 
9 CFR § 78.1(p) (1980)). 

Since respondent was Rosamond’s veterinarian and had discov- 
ered brucellosis reactors in Larry Rosamond’s cattle in November 
and December 1978, including cattle respondent tested at the Bed- 
ford Ranch, I infer that respondent knew that the animals were 
under quarantine when he issued the official Texas Health Certifi- 
cates involved in this proceeding. As Dr. Arthur C. Bement, Assist- 
ant Area Veterinarian, APHIS, USDA, testified, the value of using 
local veterinarians in the Brucellosis Eradication Program is that 
they are familiar with the herds in their area (Finding 4). 

This inference is supported by respondent’s failure and refusal to 
testify in this proceeding. Although respondent attended the entire 
administrative hearing, he not only failed to testify, but also re- 
fused ccmplainant’s request at the conclusion of the hearing to call 
respondent as a hostile witness. (Tr. 1068, 1247-50). 


20 Respondent tested all but 114 of Rosamond’s cattle at the Bedford Ranch. The 
114 animals were moved to the Paris livestock auction market for respondent’s tests 
(Finding 15). 
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Furthermore, after the Judicial Officer had studied the entire 
record on appeal, he issued an order on August 28, 1984, reversing 
the ALJ’s rulings excluding certain evidence and raised additional 
issues sua sponte as to whether (i) the complaint should be amend- 
ed in accordance with complainant’s oral statements made at the 
hearing as to the matters at issue in this case and the evidence in- 
troduced by complainant, and (ii) the ALJ’s rulings excluding other 
evidence should be reversed. The Judicial Officer offered respond- 
ent a further opportunity to testify and offer other evidence, stat- 
ing (Rulings, Notice and Order filed August 28, 1984, at 5-7):2 


IV. Opportunity to File Motion to Reopen Proceeding 


Respondent introduced no evidence in this proceeding, inter 
alia, because his attorneys believed that complainant had 
failed to prove its case (Tr. 1050). If, however, the com- 
plaint is amended as set forth above and the additional 
evidence is received, as set forth above, respondent should 
have an opportunity to redetermine whether evidence 
should be adduced on behalf of respondent. Accordingly, 
within the same 20-day time period set forth above with 
respect to the filing of briefs, respondent may file a notion 


21 The Department’s rule of practice permit the Judicial Officer to raise addition- 
al issues on appeal sua sponte with notice to the parties. 7 CFR § 1.145(e); In re Un- 
ionville Sales Co., 38 Agric. Dec. 1207, 1209-10 (1979) (remand order), final decision, 
40 Agric. Dec. 736 (1981); In re Mid States Livestock, Inc., 37 Agric. Dec. 547, 549-52 
(1977) (Judicial Officer sua sponte increased 30-day suspension to 60 days), aff'd sub 
nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); and see In re Thornton, 41 
Agric. Dec. 870, 909-12 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983); In re Rowland, 
40 Agric. Dec. 1934, 1952-53 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983). Offers of proof 
as to evidence erroneously excluded by an ALJ may be considered as evidence by 
the Judicial Officer without affording respondent an additional opportunity to rebut 
it. 7 CFR § 1.141(gX7); In re Thornton, 38 Agric.. Dec. 1425, 1433-36 (remand order), 
final decision, 38 Agric. Dec. 1539 (1979); In re Livestock Marketers, Inc., 35 Agric. 
Dec. 1552, 1561 & n.5 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. 
denied, 435 U.S. 968 (1978). But here, since so much evidence was erroneously ex- 
cluded, the Judicial Officer, in fairness to respondent, sua sponte raised the issue as 
to whether respondent should be permitted to testify or offer other evidence at a 
reopened hearing. If the hearing were to be reopened, the Judicial Officer also be- 
lieved that the complaint should be amended to conform to ccmplainant’s state- 
ments of the matters at issue made at the hearing, which, as shown below in this 
subdivision of the conclusions, is the manner in which an administrative complaint 
is construed. But the amendments to the ccmplaint proposed sua sponte by the Judi- 
cial Officer were not made since respondent declined the offer to testify or introduce 
other evidence on his behalf. And the additional evidence proposed by the Judicial 
Officer, sua sponte, to be received, although erroneously excluded, is not being re- 
ceived, except for the affidavit of respondent’s assistant (CX 9), see note 53, infra, in 
view of respondent’s decision not to testify at a reopened hearing. 
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to reopen the proceeding for the purpose of receiving addi- 
tional evidence. Respondent should assume, for the pur- 
poses of determining whether to file such a motion, that 
the pleadings will be amended as set forth above and that 
all of the evidence referred to above will be received as 
evidence in this proceeding. The motion should specify the 
witness or witnesses who would testify, together with a 
brief summary (similar to an offer of proof) as to the 
nature of their testimony. If further exhibits are to be of- 
fered, the exhibits should be briefly identified and summa- 
rized. 


The rules of practice require that a petition to reopen the 
hearing set forth a “good reason why such evidence was not 
adduced at the hearing.” 7 CFR § 1.146(aX2). Although in 
some cases it has been stated that the Department’s rules 
embody the “newly discovered evidence” rule followed in 
court proceedings, in the- present case respondent would not 
be restricted to “newly discovered evidence.” Respondent 
had a “good reason” for not introducing evidence in view 
of Judge Baker’s rulings denying complainant’s motions to 
amend the complaint and excluding large quantities of evi- 
dence offered by complainant Accordingly, respondent need 
make no showing as to a “good reason” for not introducing 
such evidence. 


If respondent testifies, he should recognize that he will be 
subject to complete cross-examination as to any matter rele- 
vant to this proceeding. The cross-examination will not be 
limited to the matters brought out on direct examination. It 
is the policy of this Department that cross-examination is 
not limited to matters on direct examination. In re Kafc- 
sak, 39 Agric. Dec. 683, 688 (1980), aff'd No. 80-3406 (6th 
Cir. Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982); In re 
DeJong Packing Co., 36 Agric. Dec. 1181, 1224 (1977), aff'd 
618 F.2d 1329 (9th Cir.), cert denied, 449 U.S. 1061 (1980). 


Although the Department has no power to compel respond- 
ent to testify, and, therefore, cannot compel respondent to 
answer a particular question if he testifies, if respondent 
testifies and fails to answer all questions asked by com- 
plainant that are relevant to this proceeding, all of re- 
spondent’s testimony will be stricken by the Judicial Offi- 
cer. 
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Notwithstanding the Judicial Officer’s order offering respondent 
the opportunity to testify, he filed a reply on September 21, 1984, 
declining the offer. In view of respondent’s failure and refusal to 
testify, under the settled principle that has been followed in many 
proceedings before this Department 2? and in many judicial pro- 
ceedings,?° I infer that respondent’s testimony would have been ad- 
verse to his position here. “It is certainly a maxim that all evi- 
dence is to be weighed according to the proof which it was in the 
power of one side to have produced and in the power of the other 
to have contradicted.” Lord Mansfield, in Blatch v. Archer, Cowp. 
66, quoted with approval in Wigmore, Evidence (3d ed. 1940), § 285. 

Complainant’s brief filed before the ALJ on April 1, 1983, re- 
ferred to the Department’s policy of drawing an adverse interest 


22 E.g., In re Jarosz Produce Farms, Inc., 42 Agric. Dec. ___ (Oct. 6, 1983); In re 
Farrow, 42 Agric. Dec. ___ (Sept. 21, 1983), appeal docketed, No. 83-2548 (8th Cir. 
Nov. 18, 1983); In re Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 81, 101- 
02, aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In re Stamper, 42 Agric. Dec. 20, 32 n.4 
(1983), aff'd, 722 F.2d 1483 (9th Cir. 1984); In re De Graaf Dairies, Inc., 41 Agric. Dec. 
388, 402-03 (1982), aff'd No. 82-1157 (D.N.J. Jan. 24, 1983), aff'd mem., No. 83-5098 
(3d Cir. Dec. 30, 1983); In re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff‘, 
No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), aff'd, No. 82-6029 (9th Cir. July 20, 1984); 
In re Great Western Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. CV 
81-0534 (C.D. Cal. Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); 
In re Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction Sale, 
Inc., 37 Agric. Dec. 570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.), cert. denied, 436 
U S. 957 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 
F.2d 39 (5th Cir. 1978); In re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per 
curiam, 575 F.2d 1258 (8th Cir. 1978); In re DeJong Packing Co., 39 Agric. Dec. 607, 
637-38 (1977), aff'd, 618 F.2d 1329 (9th Cir.), cert. denied, 449 U.S. 1061 (1980); In re 
Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 Agric. 
Dec. 1552, 1558 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 
U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re Casca, 34 Agric. 
Dec. 1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); In re 
Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), aff'd per curiam, 510 F.2d 966 
(4th Cir. 1975); In re Speight, 33 Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & 
Co., 31 Agric. Dec. 474, 499 (1972). 


28 Wigmore, Evidence (3d ed. 1940), §§ 285-291; United States v. Di RE 332 US. 
581, 593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby 
v. Tallmadge, 160 U.S. 379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export 
Corporation, 588 F.2d 1, 9-10 (2d Cir. 1978); International Union v. N.L.R.B., 455 
F.2d 1357, 1862-70 (D.C. Cir. 1971); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 
(8th Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 F.2d 142, 148-49 
(8d Cir. 1963); Hoffman v. C.L.R., 298 F.2d 784, 788 (8d Cir. 1962); Illinois Central 
R.R. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile 
Ins. Co. of Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 
151 F.2d 615, 619 (7th Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. 
Ratcliff, 108 F.2d 253, 256-57 (C.C. P.A. 1939); National Labor Relations Bd. v. Rem- 
ington Rand Inc., 94 F.2d 862, 867-68 (2d Cir.), cert. denied, 304 U.S. 576 (1938). 
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where a respondent or other person who would normally be expect- 
ed to testify fails to do so (Complainant’s Brief, at 27). Although it 
is not the general practice of this Department to warn a respond- 
ent that his failure to testify could give rise to an adverse interest, 
ccmplainant’s brief served as a warning here, which respondent 
could have acted on when the Judicial Officer offered him an op- 
portunity to testify at a reopened hearing. This further strengthens 
the basis for the adverse inference drawn here from respondent’s 
failure and refusal to testify. 

Respondent’s counsel explained at the hearing why respondent 
was not testifying, as follows (Tr. 1250): 


MR. LUNA: We feel the Government has not proved their 
case, and we have some other litigation pending, and we 
don’t want another deposition outstanding, and that’s all 
it would amount to here, therefore, we don’t have anything 
further to offer. 


The other litigation was described by respondent’s counsel as a 
damage suit brought by Pope against respondent and Rosamond, 
relating to the facts of this case, for ‘a million dollars, more or 
less” (Tr. 149), or “two million one hundred thousand-seven hun- 
dred thousand” (Tr. 330), or “several hundred thousand dollars” 
(Respondent’s Brief filed September 21, 1984, at 5). The existence of 
that suit would not have precluded the drawing of an adverse in- 
ference from respondent’s failure to testify since respondent’s posi- 
tion in the damage suit would not have been prejudiced by truthful 
answers here, if he had not violated the Standards for Accredited 
Veterinarians. 

But, in any event, the damage suit was dismissed by the time re- 
spondent was offered an opportunity to testify by the Judicial Offi- 
cer (Respondent’s Brief filed September 21, 1984, at 5), and, there- 
fore, his failure to testify at a reopened hearing was not based on 
any fears as to the effect his testimony might have on other litiga- 
tion. 

Based on all of the circumstances, including respondent’s failure 
and refusal to testify, I infer that respondent knew when he issued 
the Texas Health Certificates involved here that all of the cattle 
were brucellosis exposed. 

But even if respondent did not know in December 1979 that the 
quarantines on Rosamond’s cattle had not been released, in the ex- 
ercise of reasonable care as an accredited veterinarian, respondent 
should have ascertained that fact. Since respondent had found bru- 
cellosis reactors in Rosamond’s herd at the Bedford Ranch in late 
1978 (CX 15, 16), which always leads to (or continues) a quarantine 





DR. DANE O. PETTY 
Volume 43 Number 5 


(Finding 9), respondent should, in the exercise of reasonable care as 
an accredited veterinarian, have checked the State area office file 
on Rosamond to see if a quarantine was still in effect (Finding 17; 
Tr. 776-80, 784-85, 788-89; and see Tr. 1240-41).24 

The ALJ concluded (Initial Decision, at 24): 


Even if the excluded evidence [CX 14, 15, 16, admitted by 
the Judicial Officer] were admitted into evidence, it shows, 
at most, that the cattle involved in the movement to Colora- 
do in December 1979, were in fact brucellosis exposed cattle, 
based on quarantine notices and tests on herds of cattle by 
various veterinarians including Respondent himself. It does 
not establish that Respondent knew that any, some, or all 
of the cattle tested in December 1979 were exposed cattle. 
Moreover, Respondent has not been charged with such 
knowledge. Adverse inferences to Respondent cannot be 
made because he did not “recognize” certain cows a year 
later, (see Dr. Van Hooser’s testimony). 


Hence the ALJ recognizes that the evidence admitted by the Ju- 
dicial Officer shows that the cattle involved in respondent’s Official 
Health Certificates issued in December 1979 “were in fact brucello- 
sis exposed cattle, based on quarantine notices and tests on herds 
of cattle by various veterinarians including Respondent himself,” 
but she felt that (i) the evidence does not show respondent’s know]l- 
edge of those facts, (ii) respondent was not charged with such 
knowledge, and (iii) no adverse inference should be drawn because 
respondent did not “recognize” certain cows a year later. 

With respect to the ALJ’s first and third points (the second will 
be discussed below), I have not drawn any adverse inference be- 


24 All of the quarantines involved in this proceeding, including the one in the 
name of “Brady and Rosamond” for the Bedford Ranch, are included in complain- 
ant’s exhibit 14, which was excluded by the ALJ because they were not solely in the 
name of Larry Rosamond (Tr. 628-57). However, they should have been received in 
evidence (and were by the Judicial Officer’s order of August 28, 1984) because they 
all came from the State area office’s “Larry Rosamond” file, which respondent 
should, in the exercise of reasonable care, have checked (Findings 16, 17). Further- 
more, in view of the definition of “herd” (Finding 8), all of the cattle owned or su- 
pervised by Larry Rosamond in the vicinity of Clarksville, Texas, were one “herd” 
even though they were on premises geographically separated since it was not estab- 
lished that there was no interchange of cattle or lack of contact. The regulations put 
the burden on the herd owner to prove noninterchange and lack of contact (Finding 
8). Although complainant could, under the regulations, assume (in the absence of 
proof to the contrary) that interchange of animals did occur between the various 
premises owned or supervised by Rosamond, the record here establishes that such 
interchange of cattle did in fact occur (CX 4, 8, 15; Tr. 306). 
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cause respondent did not “recognize” certain cows at the Bedford 
Ranch a year after he had found brucellosis reactors in Larry Ros- 
amond’s cattle at the Bedford Ranch on November 27, 1978. Nor do 
I suggest that an accredited veterinarian must, in all circum- 
stances, check the identification number of each animal he tests for 
brucellosis against the files of all tests previously conducted (see 
Tr. 769-80, 797-98). 

But, in the circumstances here, where (i) respondent was Rosa- 
mond’s veterinarian, (ii) respondent had previously discovered bru- 
cellosis reactors in Rosamond’s herd at the Bedford Ranch on No- 
vember 27, 1978 (Finding 17), which would always lead to (or con- 
tinue) a quarantine (Finding 9), (iii) a quarantine causes all ani- 
mals on the quarantined premises to be brucellosis exposed until 
the quarantine is officially released (Findings 7-9)), and (iv) re- 
spondent failed and refused to testify, I infer that respondent knew 
when he went back to the Bedford Ranch in December 1979 that 
the animals on the Bedford Ranch were still under quarantine. 

Even if such an inference were not reasonably drawn, as shown 
above, it was respondent’s duty as an accredited veterinarian to as- 
certain the quarantine status of the herd before issuing the Official 
Health Certificates in December 1979 in view of the fact that he 
had previously found brucellosis reactors in Rosamond’s herd at 
the Bedford Ranch in late 1978 (Finding 17).25 

With respect to the ALJ’s second point, the complaint, although 
very poorly drafted, adequately charges respondent with knowledge 
that at least some of the cattle involved in this case were brucello- 
sis exposed. Specificially, the complaint alleges ({ ID): 


Respondent, on or about December 14, 1979, prepared and 
issued official Texas Health Certificates, numbers 582262, 
583263, 583251 through 5832761, and 5832766 through 
5832772, covering the unrestricted interstate movement of 
493 adult cows and 20 adult bulls from Sulphur Spring, 
Texas, to Vilas, Colorado, which were inaccurately pre- 


25 Respondent argues that Dr. Stanley L. Van Hooser, Taxas Animal Health 
Commission Area Director, who had custody of the “Larry Rosamond” file contain- 
ing the quarantines and previous Brucellosis Test Records, did not discover that re- 
spondent had issued Health Certificates on brucellosis exposed animals, and that re- 
spondent should not be held to a higher standard than Dr. Van Hooser. That argu- 
ment would not help respondent even if Dr. Van Hooser could have (or should have) 
detected respondent’s violation. But, in fact, Dr. Van Hooser’s State Area office did 
not receive copies of Health Certificates issued by accredited veterinarians during 
the time period involved here (Tr. 681-82), so Dr. Van Hooser’s office had no oppor- 
tunity to discover, from their files, that respondent had issued Health Certificates 
on brucellosis exposed animals. 
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pared, as required. The certificates stated that all of the 
cattle had tested negative to an official test for brucellosis 
when, in fact, at least three (3) head of cattle, identified by 
eartag numbers 74 ALG 7536, 74 ALG 7528, and 74 ALG 
7531, were known brucellosis reactors 2° and at least five 
(5) head of cattle, identified by eartag numbers 74 ALG 
75380, 74 ALG 7537, 74 GBF 9294, 74 ALG 7521 and 74 
ALG 7585, were known brucellosis exposed animals. (9 CFR 
161.2 (b), (g) and (h) 


The first error in the complaint, which the ALJ found to be fatal, 
but which is actually of no significance in this administrative pro- 
ceeding, is that the Health Certificate numbers are wrong. The 
number “5,” which is the first number in each of the Health Certif- 
icate numbers alleged in the complaint, should have been “S” (CX 
4, 8). 

This error would have been obvious to respondent, since the 
Health Certificates are printed forms, and “No. S” is printed on 
each form in black ink, followed by numbers stamped in red ink 
with a numbering device. For example, on Health Certificate “No. 
S$832766,” the “No. S” is printed in black ink and the “832766” is 
stamped in red ink by a numbering device (CX 8). Hence when the 
complaint erroneously referred to “5832766,” respondent knew in- 
stantly that it should have been “S832766.” (Complainant’s attor- 
ney, on the other hand, drafted the complaint from a “rather poor” 
copy (Tr. 174), and did not know of the error until advised by re- 
spondent at the hearing (Tr. 170-91, 211-22)). 

Seven of the Health Certificates, viz., identified in the complaint 
as numbers “5832766 through 5832772,” involving 159 animals, are 
identified erroneously in the complaint only because the first digit 
“5” should have been the letter “S.” The 159 animals listed on 
those certificates were all examined by respondent’s in December 
1979 at the Bedford Ranch, where respondent had found brucello- 
sis reactors in late 1978. Those certificates alone involve sufficient 
animals to warrant revocation of respondent’s accreditation. In 
fact, respondent’s accreditation would be revoked for permitting 
just one known brucellosis exposed animal to move in unrestricted 
interstate commerce. 

The identification of 11 of the Health Certificates is erroneous 
because the numbers begin with “5” instead of “S” and, also, be- 
cause one digit was omitted in the first number, viz., in “583251 


26 Complainant’s attorney advised respondent’s attorney prior to (and at) the 
hearing that no evidence would be introduced that any of the animals were brucel- 
losis reactors (Tr. 10-15). 
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through 5832761,” the beginning “5” in each number should have 
been “S,” and the end of the first number should have been “2751” 
instead of “251.” 

Here, again, the “5” instead of “S” and the omission of the digit 
would have been detected by respondent since the Health Certifi- 
cates all relate to the Rosamond-Pope cattle, and the figures actu- 
ally alleged (changing the beginning “5” to “S”) refer to 749,511 
certificates (832761-83251, plus 1), which would be far more certifi- 
cates than a veterinarian would issue in a lifetime. In addition, 
since Health Certificates are issued in pads with consecutive num- 
bers (Tr. 435), and the last four digits of the “through” number are 
“2761,” it would not have been difficult for respondent to figure out 
that the last digits of the first number should have been “2751” in- 
stead of “251,” which would refer to 11 certificates. These 11 certif- 
icates refer to 240 animals examined by respondent in December 
1979 at the Bedford Ranch, where respondent had found brucello- 
sis reactors in late 1978. 

The first two numbers in paragraph II of the complaint, ‘583262, 
583263,” should have read, “S832628 through S832633.” These fig- 
ures were garbled to the extent that respondent could only have 
known what was intended because they were the remaining part of 
the cattle which respondent permitted to be shipped from Larry 
Rosamond, of Sulphur Springs, Texas, to Gene Pope, of Vilas, Colo- 
rado, in December 1979 (involving the 114 cattle respondent exam- 
ined at the Paris, Texas, livestock market (Finding 15)). 

It would have been preferable if the figures in the ccmplaint had 
been proofread and prepared from legible copies. Further, it would 
have been preferable if the ccmplaint had referred to the names of 
Rosamond and Pope, since a veterinarian would probably (or at 
least might) file his copy of Health Certificates and Test Records by 
the name of the herd owner. 

However, since the Rosamond-Pope episode was such a cause ce- 
lebre (and nightmare) in respondent’s life, the mere mention in 
paragraph II of the complaint of (i) December 1979, (ii) Sulphur 
Spring{s], Texas, (iii) Vilas, Colorado, (iv) Health Certificates, and 
(v) brucellosis was sufficient information to inform respondent that 
his issuance of the Rosamond-Pope Health Certificates was being 
challenged. 

First, as stated above, respondent was a co-defendant with Larry 
Rosamond in a pending lawsuit brought by Pope for several million 
dollars (or at least several hundred thousand dollars) because of 
the Health Certificates respondent issued in December 1979 for 
Larry Rosamond, of Sulphur Springs, Texas, involving cattle to be 
shipped to Gene Pope, of Vilas, Colorado. Being sued for sevaral 
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million dollars, or even several hundred thousand dollars, because 
of particular conduct that might otherwise have been forgotten, 
would tend to keep that conduct in the forefront of one’s thinking. 

Second, respondent had been questioned by two USDA Area 
Compliance Officers about the Health Certificates he issued for the 
Rosamond-Pope cattle and his retesting of the cattle in Colorado. 
The Compliance Officers gave respondent the Miranda warning, 
and then took his sworn statement as to his activities in connection 
with the Rosamond-Pope cattle in Texas and Colorado (CX 10). 
That, too, would tend to keep the Rosamond-Pope episode in the 
forefront of respondent’s thinking. 

Third, it is quite likely that the Rosamond-Pope cattle were the 
only cattle that respondent brucellosis card-tested in Texas and 
then retested in Colorado, where he was neither licensed nor ac- 
credited. Paragraph III of the complaint alleges that respondent, 
“without authorization by federal or state regulations and proce- 
dures, drew blood and brucellosis card tested 676 adult cows in 
Vilas, Colorado.” Although the complaint does not allege that the 
cattle in paragraph III included the same cattle in paragraph II, 
respondent’s Rosamond-Pope experience would have been so indeli- 
bly impressed in respondent’s mind that he would immediately 
have recognized that paragraphs II and III relate to the Rosamond- 
Pope cattle. 

Significantly, respondent never claimed that he was misled by 
the erroneous Health Certificate numbers in paragraph II of the 
complaint. And his answer and his attorney’s admissions at the 
hearing show that he and his attorney examined the correct Rosa- 
mond-Pope Health Certificates (which complaintant attempted to 
introduce as complainant’s exhibit 4) well prior to the hearing. 
First, respondent’s answer states (paragraph ID): 


Respondent admits that he prepared Texas Health Certifi- 
cates covering movement of cows and bulls from Texas to 
Colorado during December, 1979, and that the certificates 
stated all such cattle tested negative, but denies that he 
prepared and issued the certificates shown in the com- 
plaint. Respondent denies that any of such cattle were 
known to him to be brucellosis reactors or brucellosis ex- 
posed animals at the time of testing. 


This shows that respondent’s attorney had examined the correct 
Health Certificates, knew that they showed that the “cattle tested 


negative,” and knew that the certificate numbers in the complaint 
were in error. 
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Moreover, respondent’s attorney admitted at the hearing that, 
prior to the hearing, either complainant or respondent (probably 
respondent) had supplied him with copies of all of the Health Cer- 
tificates which respondent issued involving the Rosamond-Pope 
cattle involved in this proceeding (Tr. 181-88). 

Hence respondent’s attorney was not in fact misled by the erro- 
neous Health Certificate numbers in paragraph II of the complaint, 
but, rather, argued that since (i) respondent’s answer denied the is- 
suance of the Health Certificates alleged in paragraph II of the 
complaint, (ii) complainant did not move to amend the complaint 
prior to the hearing, and (iii) respondent “came here prepared to 
defend himself against the charges” in the complaint (Tr. 185-86) 
and “fairness and due process” prevent correcting the Health Cer- 
tificate numbers (Tr. 185), complainant’s motion to amend the com- 
plaint to reflect the correct Health Certificate numbers should be 
denied (Tr. 170-91, 211-22). 

The ALJ agreed with respondent’s argument and, therefore, re- 
fused to permit complainant to amend the complaint to correct the 
Health Certificate numbers (Tr. 170-91, 211-22), and excluded from 
evidence the Health Certificates (CX 4) relating to the Rosamond- 
Pope cattle, because the numbers on those certificates were not the 
numbers alleged in paragraph II of the complaint (Tr. 214-16; and 
see Tr. 170-91, 211-22). 

The view of respondent and the ALJ that the error in the certifi- 
cate numbers in the complaint was a fatal defect is erroneous. In 
the words of a per curiam decision by Circuit Judges Learned 
Hand, Swan and Augustus N. Hand, that view would “be to go 
back at least two centuries” in the law as to pleadings. Armand Co. 
v. FTC, 84 F.2d 973, 975 (2d Cir.), cert. denied, 299 U.S. 597 (1936). 

It is well settled that the formalities and technicalities of court 
pleading are not applicable in administrative proceedings.?7 It is 
only necessary that the complaint in an administrative proceeding 
reasonably apprise the litigant of the issues in controversy; any 
such notice is adequate and satisfies due process in the absence of a 
showing that some party was misled.?® 


27 Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944); FCC v. Pottsville Broadcasting 
Co., 309 U.S. 134, 142-44 (1940). 

28 NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 350-51 (1938); Aloha 
Airlines, Inc. v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 1979); NLRB v. Sunnyland 
Packing Co., 557 F.2d 1157, 1161 (5th Cir. 1977); L.G. Balfour Co. v. FTC, 442 F.2d 1, 
19 (7th Cir. 1971); Bruhn’s Freezer Meats of Chicago, Inc. v. USDA, 438 F.2d 1332, 
1342 (8th Cir. 1971); Swift & Co. v. United States; 393 F.2d 247, 252-53 (7th Cir. 
1968); Cella v. United States, 208 F.2d 783, 788-89 (7th Cir. 1953), cert. denied, 347 

Continued 
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Furthermore, even where there are serious deficiencies in the ad- 
ministrative complaint, if as the government’s “case unfolded, 
there was a ‘reasonable opportunity to know the claims of the op- 
posing party and to meet them,’ . . . the fundamental requirements 
of due process were met.” Swift & Co. v. United States, 393 F.2d 
247, 252 (7th Cir. 1968), quoting from Morgan v. United States, 304 
US. 1, 18 (1938); accord L.G. Balfour Co v. FTC, 442 F.2d 1, 19 (7th 
Cir. 1971). 

In addition, the hearing in this case was conducted at intervals, 
with hearings held on September 29 and 30, 1982, October 1, 6 and 
8, 1982, and January 12, 1983 (and with the opportunity afforded 
by the Judicial Officer on August 28, 1984, to reopen the hearing). 
In such circumstances, there can be no serious issue under the due 
process clause based on deficiencies in the complaint. See Cella v. 
United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 
U.S. 1016 (1954); NLRB v. Remington Rand, Inc., 94 F.2d 862, 873 
(2d Cir.), cert. denied, 304 U.S. 576 (1938). 

Finally, even in criminal cases, typographical errors in numbers, 
including dates of offenses or numbers on government forms, are 
not considered essential elements of a crime and, therefore, correct- 
ing such numbers does not in any manner deprive a defendant of 
his Fifth and Sixth Amendment rights. United States v. Bush, 659 
F.2d 163, 165-67 (D.C. Cir. 1981); Stewart v. United States, 395 F.2d 
484, 487-89 (8th Cir. 1968). 

Accordingly, the ALJ erred in refusing to permit complainant to 
correct the complaint to show the correct Health Certificate num- 
bers and in excluding evidence (CX 4) relating to the correct 
Health Certificates.2° If respondent’s attorney really built his de- 


U.S. 1016 (1954); American Newspaper Pub. Ass’n v. NLRB 193 F.2d 782, 799-800 
(7th Cir. 1951), cert. denied sub nom. International Typographical Union v. NLRB, 
344 U.S. 816 (1952); Mansfield Journal Co. v. FCC 180 F.2d 28, 36 (D.C. Cir. 1950); 
E.B. Muller & Co. v. FTC, 142 F.2d 511, 518-19 (6th Cir. 1944); A.E. Staley Mfg. Co. 
v. FTC, 135 F.2d 458, 454-55 (7th Cir. 1943); NLRB v. Pacific Gas & Elec. Co., 118 
F.2d 780, 788 (9th Cir. 1941); In re Sterling Colo. Beef Co., 35 Agric. Dec. 1599, 1601 
(1976) (ruling on certified questions), final decision, 39 Agric. Dec. 184 (1980), appeal 
dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re Holcomb, 35 Agric. Dec. 1165, 
1173-74 (1976). 

29 The Judicial Officer’s order of August 28, 1984, received in evidence complain- 
ant’s exhibit 4, which was erroneously rejected by the ALJ (Tr. 214-16; and see Tr. 
170-91, 211-22). Respondent argues that complainant failed to make an offer of 
proof as to complainant’s exhibit 4, which is permitted by the Department’s Rules of 
Practice (7 C.F.R. § 1.141(g\(7)). Making an offer of proof would have been preferable 
practice, but it is not indispensable. The exhibit marked for identification as com- 
plainant’s exhibit 4, was given to the official reporter and included in the official 
file of the case. There is nothing in the Rules of Parctice to preclude the Judicial 

Continued 
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fense on the fact that the complaint listed erroneous Health Certif- 
icate numbers, he built his defense on a foundation of sand.?° 

The second error in the complaint, which the ALJ also found to 
be fatal, leading to the exclusion (Tr. 693-95, 757-65) of complain- 
ant’s exhibits 15 and 16 (consisting primarily of Brucellosis Test 
Records by respondent and others from the “Larry Rosamond” 
State area office file (see Findings 9, 16)),3! is that the complaint 
alleges that “at least five (5) head of cattle, identified by eartag 
numbers . . ., were known brucellosis exposed animals,”*? while 
complainant’s proof was that respondent knew that all of the cattle 
were brucellosis exposed animals, because of the quarantines and 
respondent’s prior tests.** 


Officer from reversing the ALJ’s ruling excluding the exhibit and receiving it as evi- 
dence. The Rules of Practice permit a party to appeal from “any ruling by the 
Judge” (7 C.F.R. § 1.145(a)), and that rule is not dependent upon an offer of proof. In 
the appeal filed by complainant complainant specifically appealed from the ruling 
of the ALJ excluding complainant’s exhibit 4 (Appeal Brief, at 2-3). The Judicial 
Officer reversed the ALJ’s ruling on August 28, 1984, and in the same order afford- 
ed respondent the opportunity to introduce additional evidence at a reopened hear- 
ing. Hence there can be no claim of prejudice to respondent. In addition, even if the 
failure of complainant to make an offer of proof were considered prejudicial, the 
same documents were later admitted as complainant’s exhibit 8 for the limited pur- 
pose of showing that the cattle moved in interstate commerce (Tr. 436-39). Com- 
plainant’s appeal states, “Once Exhibit 8 was admitted into evidence, we submit 
that it was improper to limit the purposes for which Complainant could use the doc- 
uments to help prove the allegations in the Complaint” (Appeal Brief, at 3). I agree, 
and, therefore, would reverse the ALJ’s ruling limiting the use of complainant’s ex- 
hibit 8, if there were any problem as to receiving complainant’s exhibit 4. Finally, if 
there were no other alternative, I would remand the proceeding to the ALJ for the 
purpose of receiving complainant’s exhibit 4, and any related evidence. See Western 
Iowa Farms Co. v. Sioux City Stock Yards, 38 Agric. Dec. 209, 210 (remand order), 
final decision, 38 Agric. Dec. 1296 (1979), aff'd 629 F.2d 502 (8th Cir. 1980); In re 
Arab Stock Yard, Inc., 37 Agric. Dec. 293, 308, aff'd mem., 582 F.2d 39 (5th Cir. 
1978). 


3° ALJ’s should liberally grant motions to amend the complaint, with a continu- 
ance granted, if necessary, to enable respondent to prepare an adequate defense. 
Here no continuance would have been necessary since respondent’s attorney admit- 
tedly had the correct Health Certificates prior to the hearing and, therefore, had 
ample opportunity to prepare a defense as to the correct certificates. 

31 The Judicial Officer reversed the ALJ’s ruling excluding complainant’s exhib- 
its 15 and 16 on August 28, 1984, and admitted those exhibits, together with the 
excluded testimony and offers of proof. The reasons for that action are set forth in 
this decision. 


32 One of the numbers, “74 GBF 9294,” apparently should be 74 CBF 9294 (CX 8, 
No. $832761, line 9). 


83 The reference in the complaint to “known brucellosis exposed animals” obvi- 
ously refers to respondent’s knowledge. Otherwise, the allegation would not make 
sense. 
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Here, again, it would have been preferable if the complaint had 
been drawn more carefully. But the words “at least” put respond- 
ent on notice that complainant might prove that other animals 
were also known brucellosis exposed animals. 

Three of the animals identified as known brucellosis exposed ani- 
mals, 74 ALG 7530, 74 ALG 7537, and 74 GBF 9294,34 were tested 
by respondent in December 1979 at the Bedford Ranch,?* where he 
had previously found brucellosis reactors on November 27, 1978 
(Finding 17). Respondent’s accreditation would have been revoked 
if he knowingly permitted even one brucellosis exposed animal to 
move in unrestricted interstate commerce. 

In addition, prior to the hearing, complainant’s attorney sent to 
respondent’s attorney copies of all of the quarantines and Brucello- 
sis Test Records (Tr. 617, 640, 659-60, 683, 757-58) that complainant 
sought to introduce in evidence as complainant’s exhibits 14, 15,3 
and 16. Hence respondent had ample opportunity to prepare a de- 
fense as to these documents, if one were available. 

Moreover, complainant’s attorney made it clear at the outset of 
the hearing and throughout the hearing that complainant would 
prove that all of the animals were known brucellosis exposed ani- 
mals. Specifically, complainant’s attorney stated (Tr. 10-16, 24, 
500-01, 651-52, 655-56, 663-69, 762; page numbers of transcript are 
shown in brackets): 


[10] MS. SPANO: . . . I wish to advise Your Honor that 
the Government will not be introducing any evidence with 
regard to those brucellosis reactor animals . . . and the 
position is that at least—that those animals that moved 
interstate on those health certificates were brucellosis ex- 


posed animals. 


84 See note 32. 


35 See CX 8, Health Certificate Nos. S832756, lines 5 and 12, and S832761, line 9, 
and Finding 15. 

36 The Summary Chart, which is part of complainant’s exhibit 15, was not sent to 
respondent’s attorney prior to the hearing since it was not prepared at that time. 
This Summary Chart is based on the information in other exhibits, and is merely an 
aid in correlating the information in the other exhibits. For example, the first line 
of the Summary Chart shows that the animal identified by number 74 AMQ 7090 
appears on a test dated June 20, 1978 (CX 15, line 74), respondent’s test dated De- 
cember 2, 1978 (CX 15, line 44), respondent’s Health Certificate No. S832766 (CX 4, 
8, line 24), respondent’s Colorado test dated April 16, 1980 (CX 7, line 259), and the 
State’s Colorado test dated May 8, 1980 (CX 19, line 322). Such exhibits are freely 
admitted in this Department’s proceedings (but it would, of course, have been pref- 
erable if the exhibit had been prepared and sent to respondent’s attorney in ad- 
vance of the hearing). 
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I notified Mr. Gibbs, Counsel for Respondent of [11] this 
matter on September 10th, 1982, by telephone. 


* * * * * * * 


[12] MS. SPANO: . . . In our complaint we said at least 
five animals were brucellosis exposed animals. We are still 
contending that those five animals were brucellosis ex- 
posed. We will also be introducing evidence that, in fact, 
[13] all of the animals that moved interstate on those 
health certificates were exposed animals... . 


JUDGE BAKER: .. . You have indicated that you are 
going to contend that not only those enumerated, but also 
all others which moved interstate commerce were so indi- 
cated, is that correct, Ms. Spano? 


[14] MS. SPANO: That is correct. But may I offer an ex- 
planation here, Your Honor? 


JUDGE BAKER: Yes. 


MS. SPANO: In our initial complaint we stated that—we 
used the terms at least five animals were brucellosis ex- 
posed. We did not say that only five animals were brucello- 
sis exposed. We indicated that at least five animals were 
brucellosis exposed and we offered some numbers. So I 
don’t—The reason that we did not file a formal motion to 
amend is because it was felt that we were not substantial- 
ly amending the complaint. We were merely deleting cer- 
tain charges with regard to brucellosis reactor animals. 


The second reason is that I discussed this with Mr. Gibbs 
by telephone on September 10th, and at that time there 
appeared to be no objection to this type of complaint— 
amending of the complaint. 


The rules of procedure, as I understand it, allow the 
complaint to be amended if both parties agree to it after 
an answer has been filed. Therefore, since I felt this was 
not a substantial amendment to the complaint that we 
had—that I had discussed this with Mr. Gibbs, that it 
would not be necessary to file a formal motion with the 
Court about this change; that it would be sufficient to 
mention it to you this morning. That’s why—— 


JUDGE BAKER: Did you and Mr. Gibbs agree upon the 
[15] response which he filed? Is he going to stand by the 
previous response which was filed on behalf of the Re- 
spondent on June 2 with respect to the allegations of the 
complaint? 


MS. SPANO:. Well, I don’t want to speak for Mr. Gibbs. 
I’m just saying that it was my understanding that—Well, 
let me rephrase that. 
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When we spoke I indicated that we would not be, as I 
indicated this morning, offering any evidence to show that 
any of those animals that moved interstate were brucello- 
sis reactor animals. We would be merely offering evidence 
to show that the animals that moved interstate were bru- 
cellosis exposed animals. I felt that was entirely compati- 
ble with the complaint, and it was not a major amend- 
ment, it was amending the complaint only insofar as we 
would not be introducing any evidence to try and prove 
that there were reactors in that group. 


JUDGE BAKER: Very well. Thank you, Ms. Spano. 


Mr. Gibbs and Mr. Luna, do you wish to make a re- 
sponse to what Ms. Spano has just stated? 


MR. GIBBS: Since I had the conversation with Ms. 
Spano, Your Honor, I feel it’s probably appropriate for me 
to make the response. 


I did have a conversation with her; she did inform me 
that they were not going to attempt to prove that any of 
the cattle were reactor cattle. I don’t remember her exact 
language, but I do not recall being made aware they were 
going [16] to make a claim that not only these cattle, but 


that they were going to offer proof that all the cattle were 
exposed, and that, I think, puts us in a different light than 
the complaint even as the amendment is offered. 


I had no objection to her deleting the attempt to prove 
that some of these cattle were reactor cattle, but I—until 
this morning it certainly didn’t sink in on me, and I cer- 
tainly know it didn’t on my partner because he gets it 
from me, that we were going to be faced with an attempt 
to prove that all cattle were brucellosis exposed, rather 
than trying to answer these particular five cattle that are 
listed on the complaint. 


* * * * * * * 


[24] [MS. SPANO:] And we will show that all the ani- 
mals listed on health certificates prepared by Dr. Petty 
were, in fact, exposed at one time to brucellosis reactor or 
brucellosis exposed animals and, therefore, were, in fact, 
brucellosis exposed. 


* * * * * * * 


[500] MS. SPANO: Your Honor, cattle which are under 
quarantine are exposed and are reactors. We gave notice 
of what he’s being charged with. There is no surprise here 
at all. 
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When we stated in count two that we were trying to 
prove that exposed cattle were allowed to move interstate 
on health certificates prepared by Dr. Petty, cattle—— 


MR. LUNA: What she says—— 


MS. SPANO: ——cattle which are under quarantine by 
definition, and we will get into that. 


MR. LUNA: She didn’t charge exposed. She charged re- 
actors. 


MS. SPANO: We charged exposed and reactors. As I said 
in my opening statement, we do not intend to prove that 
the animals that were moved were, in fact, reactors. We 
were going to show that they were exposed cattle. 


Now, animals which are under quarantine which are not 
reactors are exposed by definition, and you know that. 


* * * * * * * 


[501] MS. SPANO: Well, we pln to do that [“show they 
are exposed”], Your Honor. We welcome the opportunity 


— that all those animals were exposed. In fact, we 


ill do that with Mr. Van Hooser. 


* * * * * * * 


[651] MS. SPANO: Now as you will recall, we said at the 
outset we are not going to introduce any evidence concern- 
ing reactor animals. What we are saying is that eve 
animal on that health certificate was an exposed animal. 
Now, [652] the lab confirmed the test on—the lab that con- 
firmed those tests that Dr. Petty sent in on those health 
certificates and, apparently, each test was found to be neg- 
ative when it was sent into the lab. That does not take 
away from the fact that those animals were already under 
quarantine. Those documents indicate that those animals 
were under quarantine. 


If you ask him if he had a chance to compare the ani- 
mals listed on that health certificate with earlier test 
records conducted by Dr. Petty and other veterinarians, he 
will say yes. He will also tell you that he—that those earli- 
er test records were infected herd test records. 


* * * * * * * 


[655] MS. SPANO: We’re going to show that Dr. Petty 
had direct knowledge that those cattle were under quaran- 
tine. Now, we have shown you quarantines that are listed 
in the name of George Broady, Rosamond and Broady, 
S & F Cattle, so [656] on and so forth. Our next exhibit, 
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we'll introduce test records including test records that Dr. 
Petty, himself, did in the name of George Broady with Ros- 
amond in parens, and cattle which came from the S & F 
Cattle Company and cattle which test—you know, and 
these animals listed on these test records were in that file 
with these quarantines. 


Animals listed on these test records were on those 
health certificates. The animals listed on these test records 
ended up in Colorado. These are infected herd test records. 


* * * * * * * 


MS. SPANO: Dr. Petty has first-hand knowledge because 
he tested the cattle-—— 


MR. LUNA: Well, they had first-hand knowledge. 


MS. SPANO: ——and he found out, himself, that the 
animals were infected and thereby under quarantine. 


* * * * * * * 


[663] MS. SPANO: Well, we listed five animals on there, 
at least. We didn’t limit it to five. We said at [664] least 
five animals were known exposed. Now, testimony will 
show that if you have a herd of animals with known ex- 
posed animals—testimony will show that if you have a 
herd which is under quarantine because it has an infected 
animal in it, those animals which were not actually infect- 
ed with brucellosis are exposed, and any new animal 
which comes in contact or becomes a part of that herd also 
takes on the classification of being exposed. 


* * * * * * * 


[665] MS. SPANO: . . . If these animals on here—if the 
Court determines by looking at all these documents that 
the animals listed on here were known exposed animals, 
then any other animal that comes into contact then be- 
comes a part of that herd, becomes a known exposed 
animal. That is just by way of definition. 


* * * * * * * 


[666] The point is, which we’ve been trying to make 
throughout this whole proceeding, is that these animals 
came from infected herds. And up until December of 1979, 
when Dr. Petty tested 513 animals in one herd, we did not 
have a complete negative herd test on all 513 animals. 
And, therefore, because there were exposed animals in 
that herd, all the other animals became exposed 
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So what we’re trying to show you with these test records 
is that Dr. Petty had actual knowledge of the animals 
listed on that health certificate as being exposed because 
he tested them, himself. 


You can’t get any closer to actual knowledge than that. 


* * * * * * * 


[668] MS. SPANO: They were exposed by virtue of being 
combined with other animals that Dr. Petty, himself, 
tested, which were part of an infected herd test. Now, 
we're also saying that by reason of the definition of “herd” 
and “premise” in the UMNR, all those cattle that were on 
those premises owned by George—by Larry Rosamond, or 
which were leased by Larry Rosamond, for which those 
cattle came from, were technically one herd. 


And by epidemiological standards, all those animals 
were one herd, unless they can prove that they were kept 
as separate and apart, and they were not one herd even 
[669] though they were on one premise. 


* * * * * * * 


[762] Now we are going to—the testimony will show that 
because the animals listed on those records were known 
exposed animals, because there were no subsequent clean 
test records on those animals, because, while those ani- 
mals were exposed they were combined with other animals 
on that test record, all those animals on that test record 
were exposed. 


Now, that’s what our testimony will show. I would like 
to have an opportunity to have that come in as testimony; 
not as an argument to use as to why you should be allow- 
ing this evidence into the record. It’s clearly material, it’s 
clearly relevant, and they’ve had notice on these docu- 
ments for well over a month now. 

Hence respondent had ample opportunity at the outset of the 
hearing and as the case unfolded to “know the claims of the oppos- 
ing party and to meet them,” and, therefore, the “fundamental re- 
quirements of due process were met.” Swift & Co. v. United States, 
supra, 393 F.2d at 252. Furthermore, since the hearing was con- 
ducted at intervals (and the Judicial Officer afforded respondent 
the opportunity to reopen the hearing), no issue of due process 
arises because complainant proved that all of the animals were 
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known brucellosis exposed animals when the complaint only al- 
leged that “at least” five were in that category.37 

For the foregoing reasons, respondent committed serious viola- 
tions of the Standards for Accredited Veterinarians (9 CFR 
§ 161.2(b), (g), (h)) when he issued the Official Health Certificates 
involved here. 


II. Respondent Violated the Standards for Accredited Veterinar- 
ians by Using the Official Brucellosis Card Test Kit Issued to 
Him for Use Only in Carrying Out the Brucellosis Eradica- 
tion Program in Texas to Conduct Unauthorized Brucellosis 
Card Tests in Colorado. 


The Standards for Accredited Veterinarians provide (9 CFR 
§ 161.2(h), (i): 


(h) An accredited veterinarian shall keep himself cur- 
rently informed on . . . procedures applicable to disease 
control and eradication programs. . . . He shall carry out 
all of his responsibilities under the applicable Federal pro- 
grams and cooperative programs in accordance with such 
regulations and instructions issued to him by the Veteri- 
a in Charge or the State Animal Health Official, or 

th. 


(i) An accredited veterinarian shall not use or dispense 
in any manner, any drug, chemical, vaccine or serum, or 
other biological product authorized, for use under any Fed- 
eral regulation or cooperative disease eradication program, 
without authorization from the Service or in contravention 
of any Federal or State statute or regulation, or instruc- 
tion. 


Respondent’s admissions prove that he violated those Standards 
when he used the Brucellosis Card Test Kit (which includes a 
chemical or biological product, Brucella antigen) ** issued to him 


37 See Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert denied, 347 
U.S. 1016 (1954); NLRB v. Remington Rand, Inc., 94 F.2d 862, 873 (2d Cir.), cert. 
denied, 304 U.S. 576 (1938). Complainant’s attorney states that she advised respond- 
ent’s attorney in a telephone conversation prior to the hearing that complainant 
would show that all of the animals were known brucellosis exposed animals (Tr. 14- 
15), but respondent’s attorney said that that change “certainly didn’t sink in on me” 
(Tr. 16). This demonstrates the desirability of confirming such matters with a letter. 
However, as shown above, the failure of complainant to be clearer in the complaint 
and (perhaps) in the telephone conversation did not deprive respondent of any due 
process rights. 

38 The second definition of “biologic or biological” in Webster’s Third New Inter- 
national Dictionary, Unabridged (1981), at 218 (middle column), is ‘‘a biological prod- 
uct (as a globulin, serum, vaccine, antitoxin, or antigen) used in the prevention or 
treatment of disease.” 
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for use only in carrying out the Cooperative State-Federal Brucello- 
sis Eradication Program in Texas in conducting unauthorized bru- 
cellosis card tests on Gene Pope’s cattle in Colorado (Findings 11, 
12, 20, 21). 

Respondent admits that he used the official Brucellosis Card Test 
Kit furnished to him by the Government to conduct brucellosis 
card tests for Gene Pope on 676 cattle in Colorado. Specificially, re- 
spendent admits in an affidavit signed on July 1, 1980 (CX 10) 
(quoted in its entirety except for the opening and closing “boiler- 
plate”): 


I, Dane O. Petty am a licensed, accredited veterinarian in 
the State of Texas. I am a a veterinarian in the 
Hopkins, Raines and Delta Counties. I maintain an office 
at my residence in Cumby, Texas. I have been in practice 
for about 18 years in Cumby, Texas. 


My mailing address is Box 847, Cumby, Texas 75433. 


I have been advised of my legal rights and understand 
that I have the right to remain silent and if I give up the 
right to remain silent anything I say can be used against 
me in court. I also understand that I have the right to con- 
sult with an attorney and to have an attorney present 
during questioning. 


I give the following voluntary statement to Merlyn M. Gil- 
bert and Marvin Meacham who identified themselves as 
compliance officers employed by the U.S. Department of 
Agriculture. 


During December 1979 I tested a total of 520 cows and 
bulls for Larry Rosamond. These animals were being 
tested for shipment to Colorado. All of the animals except 
the last 159 cows were tested at the Bedford Ranch in Red 
River County, Texas. 


I conducted the card test on all of the blood samples col- 
lected except about 170 samples. These 170 — were 
ran by Richard Fielden and his wife, Carolyn. All of the 
samples tested were negative to brucellosis. I think Larry 
Rosamond may have watched me run about half of the 
blood samples collected from the 520 animals. 


I issued the Texas Health Certificates to cover the ship- 
ments of cows to Gene Pope. 


The reason I went to Colorado was to follow the Texas 
cattle shipped to Gene Pope from Larry Rosamond and to 
— if the animals had remained negative to brucel- 
osis. 


I left Texas on a Saturday evening and I was accompanied 
by a Rickey Vaughan, Cumby, Texas. We tested cattle for 





DR. DANE O. PETTY 
Volume 43 Number 5 


Gene Pope on Sunday, Monday and Tuesday morning. 
Each evening Rickey ‘aughan rss the Bond, and I ran 
the card test on the blood samples collected each day. We 
tested 676 cows and about 25 were disclosed to be brucello- 
sis reactors. I told Gene Pope that there were about 25 
brucellosis reactors in the 676 animals we tested for bru- 
cellosis. I told Gene Pope to bring the reactors to Jones 
Livestock Auction, Sulphur Springs, Texas where I would 
rebleed the reactors to make sure which animals were in 
fact brucellosis reactors. All of the animals I determined to 
be brucellosis reactors would have been “B” branded and 
sold for slaughter. I also told Gene Pope that I had some 
pasture in Hopkins and Hunt Counties in Texas and I 
ee take care of about 150 of the cows he purchased in 
‘exas. 


Before we left Colorado on Tuesday afternoon, I packed all 
of the 676 blood samples in ice for the return trip to Texas. 
I arrived in Cumby, Texas about 6:00 A.M. on Wednesday 
morning. 


Part of the blood samples were sent to the State-Federal 
Laboratory in Fort W orth, Texas and part of the blood 
samples were sent to the State-Federal paneraheny, Austin, 
Texas. I sent all of blood except maybe 5 or 10 samples 


from the 676 cattle I tested in Colorado for Gene Pope. 


The only explanation I can give for the difference in the 
number of reactors I found on the card test and the 
number of reactors found by the laboratories was several 
of the blood samples were hemolyzed 


My intent was not to practice veterinary medicine when I 
went to Colorado but to determine the brucellosis status of 
the Texas Cattle purchased by Gene Pope. 


I do admit to conducting and using card tests furnished me 
by the Government. These card tests were shipped to me 
upon request from the office of Veterinary Services, 
Austin, Texas. 


I have read this statement consisting of four magne and to 
the best of my knowledge it is true and correct 


The Brucellosis Card Test Kit was issued to dala only for 
use in performing official tests for brucellosis under the Coopera- 
tive State-Federal Brucellosis Eradication Program in Texas (Find- 
ing 11). Each Brucellosis Card Test Kit contains enough antigen to 
run 500 brucellosis card tests, and the Federal Government keeps a 
running total on the amount of antigen used by each person to 
whom a kit is issued, based on the number of tests he submits to 
the State-Federal laboratories for confirmation (Finding 11). 
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The “TEXAS BRUCELLOSIS CARD TEST PERMIT” issued to 
respondent by the Texas Animal Health Commission and APHIS, 
USDA, upon completion of his training in the use of the Brucellosis 
Card Test Kit, states that respondent “has satisfactorily completed 
training in the use of the BBA Card Test for Brucellosis and is 
hereby authorized to conduct the test in TEXAS” (CX 3; capitaliza- 
tion of TEXAS in original). When respondent received a Brucellosis 
Card Test Kit, he signed a notice, and returned one copy to APHIS, 
stating (CX 3): 


NOTICE 


The Brucellosis Card Test Kit for animal brucellosis test- 
ing is the property of the U.S. Department of Agriculture. 
It is expensive, and it is being provided by the U.S. Gov- 
ernment for your use when performing official tests for 
brucellosis under the Cooperative State-Federal Brucellosis 
Eradication am only. It is not to te used for any 
other purpose. en no longer needed, the kit must be re- 
turned to the issuing official. 


Conversion of this kit for your own personal use, or for the 
use of another, is theft and embezzlement of Government 
property and is a violation of Title 18, Section 641 of the 
United States code. Any such wr or embezzlement of 
Government property is ena go: e by a fine of up to 
a or imprisonment for a maximum of 10 years, or 


This is to certify that I have received, read, and under- 
stand the foregoing notice. 


Each Brucellosis Card Test Kit is serially numbered and contains 
the following warning on the face of the kit (Finding 11): 


Property of the U.S. Government. Warning: Authorized 
use only by State-Federal Brucellosis Eradication Program. 
Unauthorized use is punishable by fine and/or imprison- 
ment. 


When respondent used the official Brucellosis Card Test Kit fur- 
nished to him by the Government for use only in carrying out the 
Brucellosis Eradication Program in Texas to conduct unauthorized 
brucellosis card tests in Colorado, respondent clearly violated 9 
CFR § 161.2 (h) and (i). 

The Colorado official in charge of the Brucellosis Eradication 
Program in Colorado did not want respondent, or any other accred- 
ited veterinarian, irrespective of where he was licensed or accredit- 
ed, to conduct brucellosis card tests at farms or ranches in Colora- 
do. It was feared that if accredited veterinarians conducted card 
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tests at farms or ranches in Colorado, the farmers could find out 
which animals were reactors, which might lead to the moving of 
reactors or exposed animals prior to the official confirmation of the 
farm tests. (Finding 12). Hence respondent’s card-testing of Pope’s 
cattle in Colorado was directly contrary to the Colorado Brucellosis 
Eradication Program (as well as directly contrary to the instruc- 
tions given to respondent under the Texas Brucellosis Eradication 
Program as to the use of the Brucellosis Card Test Kit issued to 
him). 

The facts of this case indicate to some extent that the fears as to 
the improper moving of cattle incident to a Colorado farm test for 
brucellosis are not unwarranted. That is, after learning from re- 
spondent’s tests that about 40 head of his cattle were brucellosis 
reactors, Gene Pope shipped some of the exposed animals, in viola- 
tion of the Colorado quarantine, thereby risking further spread of 
this communicable disease (Findings 19, 26).5° 

The ALJ made a number of findings and conclusions to the effect 
that respondent’s use of the Brucellosis Card Test Kit in Colorado 
was unauthorized and in violation of the Standards for Accredited 
Veterinarians, which led her to impose a $1,000 civil penalty 
against respondent, not then authorized by the Act,*° as reim- 
bursement for the unauthorized use of the antigen in the Brucello- 
sis Card Test Kit. Specifically, the ALJ found and concluded (Ini- 
tial Decision, at 12, 17, 28-31): 


22. Exhibit 11 represents an official Brucellosis Card 
Test Kit issued by the U.S.D.A. Veterinary Services office 
in Austin, Texas (Tr. 566). Because of temperature storage 
requirements, it remains in the custody and control of 
Complainant’s personnel. 


The monetary value of said kit was unknown by Mr. 
Van Hooser and can be obtained only through a U.S.D.A. 
Federal office. It is authorized to be used only by the 
State-Federal Brucellosis Eradication Program. 


* * * * * * 


39 Pope also sold some animals in violation of the quarantine before respondent 
tested them. (Findings 19, 26). Whether he would have sold the additional animals 
referred to above, without knowing the results of respondent’s tests, we do not 
know. 


40 The $1,000 civil penalty provision was added in 1983 by Pub. L. No. 97-461, § 6, 
96 Stat. 2523, 2525 (1983), and cannot be applied retroactively. See In re Apex Meat 
Co., 38 Agric. Dec. 814, 815-19 (ruling on certified question), final decision, 38 Agric. 
Dec. 1283 (1979). 
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33. The record does not establish that Respondent violat- 
ed any Regulation or Standard for which he has been 
c ed in the Complaint, except for the use of antigen for 
unofficial preliminary testing in Colorado. 


* * * * * * * 


Included in the evidence herein is a document signed by 
Dr. Petty in December 3, 1977 indicating that the card test 
kit is the property of the United States Department of Ag- 
riculture and was being provided by the Government for 
his use when performing official tests for brucellosis in the 
State’s eradication program only. It was specifically set 
forth therein that such kit was not to be used for any 
other purpose. 


* * * * * * * 


The buffered brucella antigen is a regulated biological 
eet, manufactured and distributed in the United 
tates by the National Veterinary Services Laboratory, 
United States Department of Agriculture at Ames, Iowa, 
only to approved persons and only for use in conducting a 
brucellosis card test under the Federal-State cooperative 
brucellosis eradication pecgram in accordance with speci- 
i 


fied instructions and policy. 


The Standards to which Respondent is being held ac- 
countable require, in part, that an accredited veterinarian 
carry out all of his responsibilities under the applicable 
Federal-State cooperative disease eradication program in 
accordance with such regulations and instructions issued 
to him by the Veterinarian-in-Charge or the State Animal 
Health authorities or both, and not to use or dispose in 
any manner any drug, chemical, vaccine or serum, or 
other biological product authorized for use under any Fed- 
eral regulation or disease eradication program, without au- 
thorization from the Service or in contravention of any 
Federal or State statute or regulation or instruction (9 
CFR 161.2(h) and (i)). 


The brucellosis card test kit, including the antigen, was 
the property of the United States and was to be used only 
when performing official tests for brucellosis under the co- 
operative Federal-State Brucellosis Eradication Program. 


As noted by Complainant, Dr. Petty’s actions in Colora- 
do were unofficial since he was not eligible and did not re- 
ceive permission from the State of Colorado and the De- 
partment to use the antigen associated with the card test 
for an unofficial test. 


Dr. Petty used the antigen for unofficial preliminary 
testing in the State of Colorado, in furtherance of the pro- 
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Since s objectives of —_ the Pn of brucellosis. 

oe such unofficial — testing was not “author- 

” for the use of the ae in Colorado, the interests 

oe the Complainant will be served by the imposition of the 
sanction set forth in the Order below. 


The cost of the antigen is not ascertainable from the 
oral hearing record. However, in order to provide reim- 
bursement to the United States Department of a 
for use of the antigen, the following order is issu 


ORDER 


ndent, Dane O. Petty, shall pay to the Treasurer of 
thet nited States, by Certified check, the sum of One 
Thousand Dollars ($1 .00) upon the date this Order be- 
comes ; 


Paradoxically, however, the ALJ states at other places in her de- 
cision (Initial Decision, at 14, 20): 


25. . . . Respondent, at all times material herein, was 
not authori to conduct a brucellosis card test in the 
State of Colorado—nor did he. 


* * * * * * * 


The evidence does not establish any unauthorized card- 
testing. All Respondent did, in effect, was to take a prelim- 
inary survey in Colorado to determine the need for testing. 


Similar views are expressed in the ALJ’s Findings 18-21, 23-26, 
28, and 31, and conclusions (Initial Decision, at 21-22, 25, 29), 
which indicate that the ALJ erroneously thought that the Stand- 
ards were not violated unless respondent was conducting an “offi- 
cial” test in Colorado. 

The ALJ recognizes in her Finding 25, quoted above, that “Re- 
spondent, at all times material herein, was not authorized to con- 
duct a brucellosis card test in the State of Colorado.” Instead of 
ending the sentence with “—nor did he,” respondent’s admissions 
compel the ending, “—and respondent admits that he did so.” As 
shown above, respondent admits in his affidavit that when he was 
in Colorado, “[eJach evening Rickey Vaughan spun the blood and I 
ran the card test on the blood samples collected each day” (CX 10). 
Respondent admits that “[w]e tested 676 cows and about 25 were 
disclosed to be brucellosis reactors’ (CX 10). Hence respondent 
admits that he conducted brucellosis card tests in Colorado. 

The ALJ apparently believes that respondent’s conduct was not 
“unauthorized card-testing” because “{[aJll Respondent did, in 
effect, was to take a preliminary survey in Colorado to determine 
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the need for testing” (Initial Decision, at 20). But as shown above, 
respondent’s conduct was admittedly card-testing, and admittedly 
done with the Brucellosis Card Test Kit issued to him for use only 
in the Brucellosis Eradication Program in Texas. Hence respond- 
ent’s conduct was contrary to the Standards for Accredited Veteri- 
narians irrespective of whether the conduct is-euphemistically re- 
ferred to as a “preliminary survey in Colorado to determine the 
need for testing.” 

The Standards prohibit the use “in any manner” of a chemical 
or biological product authorized for use under a cooperative disease 
eradication program without authorization or in contravention of 
instructions. 9 CFR § 116.2). The word “any” is a broad and 
ccmprehensive term (United States v. Rosenwasser, 323 U.S. 360, 
362-63 (1945); FDIC v. Winton, 131 F.2d 780, 782 (6th Cir. 1942); 
Kuhlman v. W.A. Fletcher Co., 20 F.2d 465, 468 (8rd Cir. 1927)), that 
includes all kinds of uses of a chemical or biological product, in- 
cluding the use of a chemical or biological product to conduct an 
“unofficial” test or to take a “preliminary survey.” Hence the un- 
authorized use of a Brucellosis Card Test Kit in Colorado to con- 
duct a preliminary survey to determine the need for further testing 
comes within the prohibition of the use “in any manner” of a 
chemical or biological product without authorization or contrary to 
instructions. 9 CFR § 161.2(i). 

In addition, the Standards for Accredited Veterinarians require 
an accredited veterinarian to carry out “all” of his responsibilities 
under the disease eradication program in accordance with regula- 
tions and instructions. 9 CFR § 161.2(h). “All” means “the whole 
number, quantity, or amount: TOTALITY” (Webster’s Third New 
International Dictionary, Unabridged (1981), at 54). And see Black's 
Law Dictionary (5th ed., 1979), at 68. “The word ‘all’ signifies ‘the 
whole of; .. . A more comprehensive word cannot be found in the 
English language.”’ Vandermode v. Appert, 125 N.J. Eq. 366, 5 A.2d 
868, 871 (1939). And see Addison v. Holly Hill Fruit Products, Inc., 
322 U.S. 607, 610-11 (1944). “A more comprehensive and all-inclu- 
sive word than ‘all’ can hardly be found in the English language. 
There is a totality about it that few words possess.” In re Central of 
Georgia Ry. Co., 58 F. Supp. 807, 813 (S.D. Ga.), rev'd on other 
grounds, 150 F.2d 453, 455-56 (5th Cir. 1945). 

Since the Standards required respondent to carry out “all” of his 
responsibilities under the Cooperative State-Federal Brucellosis 
Eradication Program in accordance with regulations and instruc- 
tions, respondent was required to use the Brucellosis Card Test Kit 
only as instructed, i.e, only in carrying out the Brucellosis Eradica- 
tion Program in Texas (Finding 11). Respondent’s use of the Brucel- 
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losis Card Test Kit in Colorado was contrary to the instructions 
governing the use of the kit irrespective of whether respondent’s 
use of the kit in Colorado is euphemistically referred to as an “un- 
official” test or a “preliminary survey.” 

Inasmuch as respondent’s use of the Government-supplied Bru- 
cellosis Card Test Kit to test Pope’s cattle in Colorado would have 
been in violation of the Standards even if he were merely taking “a 
preliminary survey in Colorado to determine the need for testing” 
(Initial Decision, at 20), it is not necessary to show that the ALJ’s 
views, in this respect, are not supported by the record. However, as 
shown immediately below, the record does not support the ALJ’s 
characterization of respondent’s Colorado tests. 

Pope testified that respondent told Pope during their original 
Texas meeting that respondent could conduct the routine quaran- 
tine testing of Pope’s cattle in Colorado (Finding 14), and that on 
April 9, 1980 (Tr. 223), Pope requested respondent to come to Colo- 
rado to perform the required Colorado quarantine tests (Tr. 224 
[cited by the ALJ in her Finding 17, quoted immediately below]). 
The ALJ found (Initial Decision, at 11): 


16. The State of Colorado routinely quarantines animals 
moved into its State. 


17. On April 9, 1980, Mr. Pope had a telephone conversa- 
tion with Dr. Petty relative to Dr. Petty’s coming to Colo- 
rado to meet the routine quarantine requirements for Col- 
orado (Tr. 22 [of the October 1, 1982, Hearing; renumbered 
as Tr. 224)). 


Respondent did not testify, but his affidavit states, “my intent 
was not to practice veterinary medicine when I went to Colorado 
but to determine the brucellosis status of the Texas Cattle pur- 
chased by Gene Pope” (CX 10). This self-serving affidavit is not suf- 
ficient to rebut Pope’s testimony, cited (apparently with approval) 
by the ALJ in her Finding 17, quoted above, since (i) respondent 
was not subjected to cross-examination in this respect; (ii) respond- 
ent was in fact practicing veterinary medicine *! when he drew 


41 The “Practice of veterinary medicine” is defined in 5 Colo. Rev. Stat. Anno. 
(1982 Replacemant Vol.), Title 12, Art. 64, § 12-64-103(10)(a), as amended in 1979, as 
follows: 


(a) The diagnosing, treating, correcting, changing, relieving, or preventing of 
animal disease, deformity, defect, injury, or other physical or nental conditions, 
including the prescription or administration of any drug, medicine, biologic, ap- 
paratus, application, anesthetic, or other therapeutic or diagnostic substance or 
technique and the use of any manual or mechanical procedure for artificial in- 

Continued 
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blood from 676 animals and tested the blood for brucellosis, irre- 
spective of his intent; (iii) respondent charged Pope a veterinary fee 
($3 a head, or $2,028) for the tests, and Pope’s check to respondent 
shows that it is “For Bang Test 676 cows” (Tr. 226, 264; CX 5); and 
(iv) there would have been no reason for Pope to pay respondent 
for conducting a preliminary survey to determine the need for test- 
ing his Texas cattle since Colorado law imposed a quarantine on all 
cattle coming into the State, and Colorado law required that they 
be tested within 45 to 120 days after receipt (which time period was 
about to expire) to release the quarantine (Findings 15, 18, 19). 
Pope knew that he needed his Texas cattle tested to release them 
from the routine Colorado quarantine (Tr. 161-64, 239). In fact, 
Pope received official notice of the routine quarantine shortly after 
the Rosamond cattle arrived in Colorado (Tr. 239). It would have 
been absurd for Pope to pay $3 a head for a “preliminary survey” 
to determine the need for a test required by State law of the Texas 
cattle 2 irrespective of what any “preliminary survey” might 
show.*? 


semination, for ova transplantation, for testing for pregnancy, or for correcting 
sterility or infertility or to render advice or recommendation with regard there- 
to; 
Although Colorado law prohibits the practice of veterinary medicine in Colorado 
without a Colorado license (Title 12, Art. 64, § 12-64-104(1) (1982 Replacement Vol.), 
it does not prohibit (Title 12, Art. 64, § 12-64-104(1)(c) (1982 Replacemant Vol.)): 


(c) A person fron advising with respect to, or performing acts which are, ac- 
cepted livestock management practices; 
Whether respondent needed a Colorado license to test Pope’s cattle for brucellosis 
need not be decided here. 


42 Pope’s testimony as to why he had respondent test the cattle not purchased 
from Rosamond is vacillating. First, he testified that another group was under quar- 
antine (Tr. 285). Shortly later, he was not certain that the other group under quar- 
antine was there when respondent tested his cattle (Tr. 289-90), and stated that the 
non-Texas animals were tested for “good management” and for his “own informa- 
tion” (Tr. 290). There is no need here to determine why Pope had the non-Texas 
animals tested. 

43 The ALJ cites Tr. 570 to show that respondent’s actions in Colorado “were in 
the nature of a preliminary test” (Finding 20, Initial Decision, at 12). The reference 
is to a statement by complainant’s attorney, where she was using the word “prelimi- 
nary” to distinguish respondent’s tests from the later laboratory test. Complainant’s 
witnesses had explained that the brucellosis card test conducted at a farm in Texas 
is an “official” test for brucellosis, but that the test must be confirmed by the State- 
Federal laboratory before the test is “official” for the record. (Tr. 68-70, 531-33, 
558). The reference by complainant’s attorney to respondent’s Colorado tests as 
“preliminary” was to distinguish them from the later laboratory tests, rather than 
to indicate that respondent’s tests were merely to determine the need for further 
testing (see Tr. 594 for a similar use of “preliminary”’). 
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The ALJ states that the fact that respondent did not “sign the 
recordation of his [Colorado] testing as a veterinarian” is evidence 
that he regarded the tests “as preliminary testing” (Initial Deci- 
sion, at 25). But respondent signed the Colorado Brucellosis Test 
Records (CX 7) in the identical manner in which he signed the Offi- 
cial Health Certificates (CX 4, 8), which were admittedly signed in 
his capacity as a veterinarian. Both sets of forms were merely 
signed “Dane O Petty,” without “DVM” following the signatures. 
Moreover, on the Colorado Brucellosis Test Records, as on the Offi- 
cial Health Certificates, respondent included his agreement code, 
“V 397,” assigned to him by the Federal officials for use on official 
forms, which identified him as an accredited veterinarian (Finding 
23). In addition, on 24 “Continuation Sheets” included in respond- 
ent’s Colorado Brucellosis Test Records (CX 7), respondent signed 
“Petty” in the block at the top of the sheets labeled “VETERINAR- 
IAN.” Hence the ALJ’s view that respondent did not sign the “rec- 
ordation of his [Colorado] testing as a veterinarian” is erroneous. 

In the absence of contrary testimony by respondent, I accept as 
true Pope’s testimony that he requested respondent to conduct the 
tests required to satisfy the routine Colorado quarantine require- 
ments. But even if Pope merely wanted a “preliminary survey,” re- 
spondent’s use of the Brucellosis Card Test Kit issued to him only 
for use in connection with the Brucellosis Eradication Program in 
Texas was a clear violation of 9 CFR § 161.2 (h), (i)). 

The ALJ concluded that respondent’s testing of the cattle in Col- 
orado was “in furtherance of the program’s objectives of detecting 
the presence of brucellosis” (Initial Decision, at 30; see, also, Initial 
Decision, at 27-29). However, as shown above, respondent’s testing 
of the cattle in Colorado was directly contrary to the Colorado Bru- 
cellosis Eradication Program. The Colorado State officials did not 
trust accredited veterinarians to conduct card tests at farms in Col- 
orado. They only trusted State and Federal officials to perform 
card tests at farms in Colorado. Hence the ALJ’s conclusion, in this 
respect, is unwarranted. 

Furthermore, if I were to accept the ALJ’s view that Pope paid 
respondent solely for a “preliminary survey,” the only rational 
motive for Pope to want a “preliminary survey” of the Texas 
cattle, a few days before the time was about to expire for the State- 
required brucellosis test, would be to have respondent “screen” his 
cattle to aid Pope in determining whether to ship animals, or 
which animals to ship, in violation of Colorado’s routine quaran- 
tine. (As shown above, Pope shipped additional cattle in violation of 
the quarantine, after learning the results of respondent’s tests.) In 
other words, a “preliminary survey” of the Texas cattle could only 
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have been useful as an instrument to circumvent the Colorado Bru- 
cellosis Eradication Program. 

Further evidence that respondent’s Colorado card tests were not 
in furtherance of the Brucellosis Eradication Program is set forth 
in § III, infra. Briefly, respondent did not report that he found bru- 
cellosis reactors in Pope’s cattle to Federal or State officials, and 
respondent did not request Pope to notify the authorities of the 
brucellosis reactors but, rather, suggested to Pope that some of the 
cattle be returned to Texas under respondent’s care. Respondent’s 
failure to notify the State or Federal authorities of the brucellosis 
reactors was a serious violation of the Standards for Accredited 
Veterinarians (§ III, infra), and the return of Pope’s brucellosis re- 
actors or brucellosis exposed cattle to Texas in respondent’s care 
would have been a serious violation of the Brucellosis Eradication 
Program, which sharply restricts the movement interstate of bru- 
cellosis reactors or brucellosis exposed cattle (Findings 6, 7). 

Finally, there is another circumstance that demonstrates dra- 
matically that respondent was not acting in furtherance of the ob- 
jectives of the Brucellosis Eradication Program in connection with 
his Colorado card tests. The evidence shows beyond a reasonable 
doubt that when respondent sent the blood samples from his Colo- 
rado tests to the Texas laboratory, he deliberately failed to include 
the blood samples of the 25 to 40 brucellosis reactors he found. 

When the Texas laboratory tested the blood samples sent in by 
respondent from his Colorado tests, it found only two brucellosis re- 
actors (Finding 24). That could only have occurred as a result of re- 
spondent’s deliberate failure to include the samples from the 25 to 
40 brucellosis reactors he found. Respondent admittedly got posi- 
tive brucellosis card test results on about 25 animals (CX 10). The 
brucellosis card test is 100% accurate when it gives a positive reac- 
tion (Finding 11). An accredited veterinarian who does not main- 
tain a proficiency score of at least 95% on the brucellosis card tests 
he submits to the laboratory for confirmation loses his permit to 
conduct brucellosis card tests (Finding 11). Dr. Stanley L. Van 
Hooser, Texas Animal Health Commission Area Director, could 
only recall two instances, or perhaps a “few” more, out of “well 
over 50,000” (Tr. 859) brucellosis card tests he was familiar with 
during his lifetime, where a positive brucellosis card test in the 
field was found to be negative by the laboratory (Tr. 856-61, 924- 
24A). 

Accordingly, it is not within the realm of reasonable statistical 
possibility that the Texas laboratory would have found only two 
positive results showing brucellosis reactors, when respondent 
found at least 25, unless respondent made a deliberate effort to 
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withhold the positive brucellosis reactor blood samples. (The few 
missing and hemolyzed samples do not alter this conclusion in any 
respect.) Hence I infer that respondent made a deliberate effort to 
withhold the brucellosis reactor blood samples from the State-Fed- 
eral laboratory.** 

Although further support for this inference is superfluous, the 
uncontradicted evidence indicates that respondent did not even 
intend to send to the laboratory the two “positive” blood samples. 
The evidence indicates that respondent inadvertently mixed-up his 
samples because the two animals identified on respondent’s test 
records as the animals from which the two positive blood samples 
were drawn were retested in the field by the Colorado State offi- 
cials about 3 weeks later and found to be negative (Findings 23, 24). 
This indicates that respondent inadvertently sent blood samples 
from two of the other animals which were part of the 25 to 40 
actual brucellosis reactors. 

Although the evidence overwhelmingly establishes this further 
serious violation of the Standards for Accredited Veterinarians by 
respondent, and complainant made it clear at the hearing that 
complainant was contending that respondent deliberately withheld 
the brucellosis reactor blood samples when he submitted his sam- 
ples to the laboratory (Tr. 392-96; and see Tr. 933), since this was 
not charged as a separate violation in the complaint, and complain- 
ant did not move to amend the complaint, in this respect (and fur- 
ther violations would be superfluous), this violation is not being 
considered in connection with the sanction in this case, but, rather, 
is referred to only as additional evidence to disprove the ALJ’s 
view that respondent’s Colorado tests were in furtherance of the 
objectives of the Brucellosis Eradication Program. 

But, in any event, even if respondent’s Colorado tests had been 
in furtherance of the objectives of the Brucellosis Eradication Pro- 
gram, respondent’s conduct, in violation of the Standards for Ac- 
credited Veterinarians, would not have been condoned. It is for the 
State and Federal officials—not respondent—to determine where 
and how brucellosis card tests shall be conducted to best achieve 
the objectives of the program. 

The ALJ refers to the possibility of a Colorado herd owner who is 
also a veterinarian obtaining antigen from some source other than 
the Federal Goverrment, and testing his own herd, which would 


44The fact that the Colorado State officials found 54 brucellosis reactors in 
Pope’s herd about three weeks after respondent’s tests (Finding 25) does not lend 
additional support to this inference in view of the epidemiology of brucellosis, i.e., a 
herd that actually has only two brucellosis reactors on one date may have 54 brucel- 
losis reactors 3 weeks later (Tr. 869-71). 
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not be illegal (Initial Decision, at 19-22). However, whether some- 
one other than respondent could have obtained antigen from some 
other source and tested the animals in Colorado without violating 
the Standards for Accredited Veterinarians is immaterial. The ani- 
mals were not tested by the herd owner or someone else. They 
were tested by respondent with a Government kit issued for use 
only in connection with the Brucellosis Eradication Program “in 
TEXAS” (CX 3; Finding 11). 

If some resourceful herd owner in Colorado were able to thwart 
the wishes of the Colorado regulatory officials and obtain a brucel- 
losis test of his herd by some means that did not violate Federal or 
State law,*® that would not excuse an accredited veterinarian who 
card-tested the herd in violation of the State-Federal disease eradi- 
cation program. 

Since the issue is not involved in this case, no opinion is ex- 
pressed as to whether it would have violated the Standards for Ac- 
credited Veterinarians if respondent had diagnosed brucellosis in 
Pope’s cattle in Colorado by some means other than using the Fed- 
erally-issued Brucellosis Card Test Kit.*® 

The essence of the violation here is that respondent used the 
Brucellosis Card Test Kit issued to him for use only in Texas in 
connection with the Brucellosis Eradication Program in an unau- 
thorized runner. The complaint is not as clear in this respect as de- 
sirable, but it is at least adequate, for the purpose of this adminis- 
trative proceeding (see notes 27, 28, supra, and related text). Specif- 
ically, the complaint alleges: 


Il 


Respondent, on or about April 12-14, 1980, without au- 
thorization by federal or state regulations and procedures, 
drew blood and brucellosis card tested 676 adult cows in 
Vilas, Colorado. Such action was unauthorized in that re- 
spondent was not, at the time of the action, licensed to 
practice veterinary medicine in the State of Colorado, or 
accredited by the Department in the State of Colorado, 


45 If all accredited veterinarians refrain from using Federal Brucellosis Card Test 
Kits at farms in Colorado, it will make it much more difficult, to say the least, for 
Colorado herd owners to obtain a brucellosis test at their farms, except through the 
regulatory officials authorized to conduct such tests at Colorado farms. 

46 There is nothing in the record to show that respondent knew that Colorado did 
not allow accredited veterinarians to use the card test at farms in Colorado. Since 
respondent was not accredited in Colorado, he was not required to know the limita- 
tions on the use of the card test at farms in Colorado. But respondent knew the 
restrictions placed on the use of the Brucellosis Card Test Kit issued to him. Specifi- 
cally, respondent knew that he was to use the kit only in Texas in connection with 
the State-Federal Brucellosis Eradication Program. 
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and in that the State of Colorado did not, at the time of 
the action, allow the use of the brucellosis card test in 
field testing cattle for brucellosis. (9 CFR 161.2 (h) and (i)) 
(Emphasis added.) 

The term “brucellosis card tested” is a term of art, well under- 
stood by respondent. It refers to the use of a Brucellosis Card Test 
Kit issued only by the Federal Government for use under the Bru- 
cellosis Eradication Program. There is no other source for the prod- 
uct used to conduct a brucellosis card test (Finding 11). Hence 
when the complaint alleges that respondent “brucellosis card 
tested 676 adult cows,” it means that respondent “used the Brucel- 
losis Card Test Kit issued by the Federal Government for use only 
under the Brucellosis Eradication Program to test for brucellosis 
676 adult cows.” 

Similarly, when the complaint alleges that “Such action was un- 
authorized,” it means that “Respondent’s use of the Brucellosis 
Card Test Kit issued by the Federal Government for use only 
under the Brucellosis Eradication Program to test for brucellosis 
676 adult cows in Vilas, Colorado, on or about April 12-14, 1980, 
was unauthorized” in that respondent was using the kit in the 
wrong State, i.e., a State where he was not licensed or accredited, 
and which did not allow the use of the brucellosis card test in 
field #7 testing cattle for brucellosis. 

The citation at the end of paragraph III of the complaint of 9 
CFR § 161.2(i), which provides that an accredited veterinarian shall 
not use or dispense “in any manner” any chemical or biological 
product authorized for use under any cooperative disease eradica- 
tion program, without authorization or in contravention of any in- 
struction, further advised respondent that he was charged with the 
unauthorized use of the Brucellosis Card Test Kit that had been 
issued to him for use only in Texas in connection with the State- 
Federal Cooperative Brucellosis Eradication Program. 

Moreover, Ms. Spano, complainant’s attorney, repeatedly made it 
clear at the hearing that it is complainant’s position that respond- 
ent’s conduct violated the Standards for Accredited Veterinarians 
because he used the Federally-issued Brucellosis Card Test Kit, and 
particularly the antigen in the kit, without authorization. Ms. 


47 It would have been more precise to allege that Colorado did not allow the use 
of the brucellosis card test in “farm” testing cattle for brucellosis, since Colorado 
allows “officially approved livestock market veterinarians” to use the brucellosis 
card test at approved livestock markets in Colorado for animals being sold through 
the approved markets (CX 20), which is regarded by some as “field” testing (Tr. 
1202). 
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Spano stated (Tr. 25-26, 562-64, 570-74, 576-79; page numbers of 
transcript are shown in brackets): 


[25] MS. SPANO: Okay. If an owner himself wishes to 
test his animals he most certainly can; however, most—in 
almost all instances that I know of and my—and our 
people will [26] haveto correct me if I’m wrong, an owner 
will never be able to test his own animals because he does 
not have the proper card test kits in order to perform the 
necessary blood test. 


Dr. Petty did. Dr. Petty had that card test solely because 
he was an accredited vet. And only in that capacity could 
he perform those tests. It was an abuse of his card test 
permit, and it was an abuse of his role as an accredited 
veterinarian to test those cattle just for the private use of 
an owner or a friend. That would have been an abuse of 
the use of that card test kit. 


* * * * * * * 


MS. SPANO: Well, you would only have the proper 
equipment if you were an accredited veterinarian, and the 
equipment is only to be used in official brucellosis testing. 


Those are the conditions of getting the equipment is agree- 
ing to use it only for official brucellosis testing. 


* * * * * * * 


[562] MS. SPANO: Your Honor, the—this contains bio- 
logical products, and as the we—have read in the stand- 
ards that biological products issued by the government are 
to be used for specific purposes, period. 


There are not to be used at random. They are not to be 
used in an unauthorized fashion. Mr. Van Hooser will be 
able to tell you why—I mean what some of the reasons are 
behind that. But this is—it’s that. He’s right. This is what 
this is all about, unauthorized use. 


Now, I merely want to make it perfectly clear where 
there is absolutely no doubt what is authorized and what 
is unauthorized use of this card test kit. 


* * * * * * * 


[563] MS. SPANO:—my understanding that he admits in 
his answer that he used the card tests. And what we’re 
showing is that the card test can only be used as a part of 
an official test. 


MR. LUNA: No. Now we—— 
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MS. SPANO: In his answer, he says that he denies that 
it was card testing because it did not constitute a complete 
or official test. He says that it was used only as a prelimi- 
nary indicator of any need for official or complete testing. 
And what we're saying is that you’re not authorized to use 
it for those purposes. You’re only authorized to use it as 
part of an official test. 


* * * * * * * 


[564] MS. SPANO: the use of this box constitutes card 
testing, anytime—and I’d like to go through this step by 
step with Dr. Van Hooser. Anytime you use this kit, you 
are doing a card test. Now, whether it was later submitted 
to the state laboratory for official confirmation as an offi- 
cial test is—is a secondary—is another question. 


But, you cannot use this. I mean, if you are going to use 
this and stick bubble gum on it, that’s one thing. If you 
use this as part of drawing blood, putting blood samples on 
the thing and testing to see whether there was a reaction, 
that is card testing. 


* * * * * * * 


[570] MS. SPANO: Your Honor, we have charged him— 
we have said that any use of the card test outside the par- 
ticular parameters of how he’s authorized to use it. Any- 
time he uses this kit outside of those parameters, and in 
this case it would mean outside of Texas or not for official 
use. Then it is unauthorized. 


And we have charged him with unauthorized use of the 
card test. Now, he admits in his answer that he did test. 
And what has just been, you know, what we have just 
found out is that you cannot draw blood and do a test, 
whether it’s an official test or a preliminary test. 


You need this kit to get some results. Dr. Petty admitted 
in his affidavit that he found something like 25 reactors. 
I—see, I don’t understand their perspective because 
they’re trying to say that just because he did not fill out 
on that official form his results that he did not abuse the 
use of the card test kit. He clearly abused the use of this 
card test kit when he went into Colorado to do preliminary 
testing, whether or not it was submitted for an official 
test. 


Now, we’ve gone through this a lot and I think we’ve 
clearly established that. It’s written on the box. It is writ- 
ten on the instructions. It’s written in the regulations. 
We've heard testimony that you cannot get any indication 
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of how blood will react unless you use this kit in the [571] 
field. He has not denied that he has not used this kit. 


* * x * * * * 


[572] MS. SPANO: Your Honor, to take Mr. Luna’s posi- 
tion would be to say that the government is in no position 
to control the use of biological products that it issues for 
particular uses in its program. 


Now, I would like to read to you something that Dane O. 
Petty says in his affidavit. He’s—— 


MR. LUNA: Well, we object, Your Honor. 


MS. SPANO: ——talking about having gone to Colorado, 
and he says, “Each evening—— 


MR. LUNA: Your Honor, they’re not charging him in 
this action with the wrongful use of government property. 
That’s just not what he’s charged with, and that’s what 
she wants to come in with an innuendo. She can’t prove 
the charges that she’s got here, and now she’s coming up 
with something about wrongful use of government proper- 
ty. And that is not what she has charged about—what he 
is charged with. 

There’s not a thing in here saying that he made a 
wrongful use of government property. But she’s 
about the test was unauthorized, nothing about wrongful 
use of government property. 


MS. SPANO: Your Honor—— 
JUDGE BAKER: Yes, Ms. Spano? 


[573] MS. SPANO: As we have pointed out, he needs a 
permit to get access to this kit. There are certain restric- 
tions on how, where and when he can use this kit. If he 
does not stay within those restrictions, by definition, it is 
unauthorized. And it is—if it’s not authorized, then you do 
not have the right to use this. 


Now, if we take Mr. Luna’s position, what we would be 
saying is that the government cannot put any restrictions 
or control the issuance of biological products. And I would 
like to point out that in Mr. Petty’s affidavit, he admits 
that he tested—that he ran the card test on the blood sam- 
ples collected each day. 


“We tested 676 cows and about 25 were disclosed to be 
brucellosis reactors. I told Gene Pope that there were 
about 25 brucellosis reactors in the 676 animals we tested 
for brucellosis. I told Gene Pope to bring the reactors to 
Jones Livestock Auction, Sulphur Springs, Texas where I 
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would rebleed the reactors to make sure that the animals 
were, in fact, brucellosis reactors.” 


Now, as we have oe heard, anytime—you cannot test 
cattle and get results like what he admitted to having 
gotten without—without using this card test kit. And we 
have also pointed out that the restriction prevents you— 
well, the restrictions require that you use this card test kit 
only pursuant to official testing as part of the [574] official 
brucellosis program. 


If he uses it for some other purpose, it is unauthorized 
by definition. 


* * * * * * * 


[576] MS. SPANO: Mr. Luna is referring to using these— 
these cards. Okay. I think it’s important to go through this 
kit, because it’s not so much that Mr. Luna may have 
reused these cards. It’s that he used the antigen. Antigen 
can only be used once. So, you know, I guess I still think 
that Mr. Luna’s off on a wild streak here because even if 
these cards had been reused before, you may question the 
veracity of the tests, but he also had to use the antigen to 
get a result. 


Using the antigen—you do not reuse antigen twice. And 
as the testimony has n, the stuff which is not used is 
supposed to be sent back to the laboratory. 


* * * * * * * 


[577] MS. SPANO: I think it’s very important that we 
discuss this exhibit, which I would still like to introduce, 
and what is a brucellosis card test. You cannot do a card 
test without using antigen. Mr. Luna is trying to throw up 
smoke screens here. 


When we talk about a brucellosis card test, we talk 
about a procedure for determining whether animals are re- 
actors or exposed animals. Now, I think that it will be 
[578] helpful to all of us if we can go through this proce- 
dure so that you can see that one part hinges on the next 
part, and all of it hinges on using that antigen. Because 
without that antigen, you can’t get any results. 


MR. LUNA: Well he—but this complaint is not some- 
thing that has charged the wrongful use of antigen, for 
goodness sakes. 


MS. SPANO: But, Your Honor, most people would not 
need us to go into the distinction between step three, for 
example, and step one of a complete test. We have charged 
him with not using the brucellosis—we have charged him 
with unauthorized use of the brucellosis card test. 
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He could not determine that there were approximately 
25 reactors in that herd, had he not used the antigen. 


MR. LUNA: But she charges, not because we wrongfully 
use an antigen. She says that it’s because we were not an 
accredited veterinarian in Colorado. Now that was her— 
that was why they—— 


MS. SPANO: That’s correct. 


MR. LUNA: ——charged that, Your Honor. Antigen 
doesn’t have anything to do with whether we’re accredited 
in Colorado. 


MS. SPANO: Well, Your Honor, it is correct that he was 
unauthorized because he was in Colorado where he was 
not supposed to be using it, for something he was not [579] 
supposed to do. 


For the foregoing reasons, it is clear that respondent was ade- 
quately advised of complainant’s position at the outset of the hear- 
ing and throughout the hearing. Respondent’s use of the Brucello- 
sis Card Test Kit, issued for his use only in connection with the 
Brucellosis Eradication Program in Texas, to conduct unauthorized 
brucellosis card tests in Colorado, was a serious violation of the 
Standards for Accredited Veterinarians. 9 CFR § 161.2(h), (i). 


III. Respondent Violated the Standards for Accredited Veterinar- 
ians by Failing to Report to the State or Federal Regulatory 
Officials That He Found Brucellosis Reactors in His Colorado 
Tests. 


The Standards for Accredited Veterinarians provide (9 CFR 
§ 161.2(f): 


(f) An accredited veterinarian shall immediately report 

all diagnosed or suspected cases of diseases of livestock, 

birds, or poultry named in § 71.3(a) and (b) of Part 71, Sub- 

chapter C of this chapter, to the [Federal] Veterinarian-in- 

Charge *® or the State Animal Health Official,*® or both. 
Brucellosis is one of the diseases named in 9 CFR § 71.3(a), re- 
ferred to in the preceding quotation. Hence an accredited veteri- 
narian must immediately report all diagnosed or suspected cases of 

brucellosis. 


48 The Veterinarian-in-Charge is the official of the Veterinary Services, APHIS, 
USDA, assigned “to supervise and perform the official work of the Service in the 
State where the veterinarian concerned is accredited or wishes to be accredited.” 9 
CFR § 160.1(e). 

49 The State Animal Health Official is the State official responsible for the dis- 
ease control and eradication programs “of the State in which the veterinarian is ac- 
credited or wishes to be accredited.” 9 CFR § 160.1(f). 
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Respondent is an “accredited veterinarian” wherever he happens 
to be (see Tr. 1191-93). The term “Accredited Veterinarian” is de- 
fined as follows (9 CFR § 160.1(d)): 


(d) “Accredited Veterinarian.” A veterinarian approved 
by the Deputy Administrator in accordance with the provi- 
sions of Part 161 of this subchapter to perform functions 
—— in Parts 1, 2, 3, and 11 of Subchapter A, and Sub- 
chapters B, C, and D of this chapter, and to perform func- 
tions required by cooperative State-Federal disease control 
and eradication programs. [Footnote omitted.] 

Even though respondent was accredited in the State of Texas (CX 
1), and not in any other State, he remains an “accredited veterinar- 
ian” when he is in Colorado, just as I remain a “member of the 
Bar” when I am in my Virginia home, even though I was admitted 
to the Bar only in the District of Columbia. Any duties or rules of 
conduct imposed on an “accredited veterinarian” by a regulation or 
instruction apply irrespective of where he happens to be (see Tr. 
1191-93), unless the regulation or instruction is construed as being 
applicable only to an accredited veterinarian acting in the State in 
which he is accredited. 

The reporting requirement in the Standards for Accredited Vet- 
erinarians is not expressly limited to reporting diagnosed or sus- 
pected cases of disease found only in the State in which the veteri- 
narian is licensed and accredited. And there is no logical basis for 
reading such a limitation into the Standards (see Tr. 1191-93). If an 
accredited veterinarian detects brucellosis in a State, the State and 
Federal officials have the same need to be informed of that fact ir- 
respective of whether the veterinarian is accredited in that State 
or some other State. Accordingly, the reporting requirement was 
applicable to respondent when he found brucellosis reactors in his 
Colorado tests, even though he was not authorized to perform the 
tests in Colorado (§ II, supra). 

Although respondent was required to report the brucellosis reac- 
tors found in his Colorado tests, he was required to make the 
report only to the “Veterinarian-in-Charge or the State Animal 
Health Official” (9 CFR § 161.2(f)), both of whom are defined as the 
official of the State in which the veterinarian concerned “is accred- 
ited or wishes to be accredited” (9 CFR § 160.1(e), (f)). Since re- 
spondent was (and wished to be) accredited only in Texas (Tr. 46- 
47), he was required to report the brucellosis reactors found on 
Pope’s farm to the Texas State or Federal officials,5° who then 


50 The reporting requirement as to diseases is in contrast with the reporting re- 
quirement in the same section of the Standards relating to an “accredited veterinar- 
Continued 
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would have informed the Colorado officials of the brucellosis reac- 
tors. 

Although the complaint erroneously alleges that respondent 
failed to report to the “Veterinarian-in-Charge or the State Animal 
Health Official for the State of Colorado, as required” (Complaint, 
J IV), the error is of no consequence since respondent did not 
report his finding of brucellosis reactors in Colorado to the Texas 
or Colorado officials. Needless to say, a sanction would not have 
been imposed, in this respect, if respondent had reported to the 
Colorado officials, rather than the Texas officials. 

Respondent admits that he did not personally report to any State 
or Federal regulatory official that he found brucellosis reactors 
when he tested Pope’s cattle in Colorado. And there is nothing in 
the record to suggest that respondent told Pope or anyone else to 
report to State or Federal officials that he found brucellosis reac- 
tors in Pope’s cattle (see Finding 22). 

The ALJ found (erroneously, as shown below) that after respond- 
ent conducted the Colorado tests, he told Pope to contact the Colo- 
rado authorities for official Colorado testing (not to report brucello- 
sis reactors!) (Initial Decision, at 17 (Finding 30), 20, 26). Even if re- 
spondent had told Pope to contact Colorado authorities for official 
Colorado testing, that would not have satisfied the reporting re- 
quirements (ignoring, for the purposes of this discussion, whether 
the report should have been made to Colorado or Texas authori- 
ties). That is, merely to tell Pope to get Colorado tests would not 
“immediately” notify the authorities that brucellosis reactors had 
been found. If Pope, acting pursuant to respondent’s instructions, 
had merely requested the Colorado officials to test his cattle, that 
would not have conveyed to them the same need for immediate 
action that a report of the discovery of 25 to 40 brucellosis reactors 
would have conveyed. 

Moreover, even if respondent had told Pope to notify the authori- 
ties that brucellosis reactors had been found (which is contrary to 
the ALJ’s findings), that would not have been a reasonable fulfil- 
ment of respondent’s duty to make a report of brucellosis. An ac- 
credited veterinarian cannot depend on a herd owner (who has a 
self-interest that may conflict with the State-Federal interest) to 
carry out an instruction to make a report of brucellosis, or to be 


ian designated to examine and observe horses at shows,” who is required to report 
sored horses “to the Veterinarian-in-Charge for the State in which the horse show 
or exhibition is held” (9 CFR § 161.2(f)). Hence if respondent were designated to ex- 
amine horses at a Colorado horse show, he would, by the express terms of the regu- 
lation, be required to report sored horses to the Veterinarian-in-Charge for Colora- 
do. 
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able to give all of the needed information to the regulatory offi- 
cials, such as the number and type of tests that were run, the 
number of diseased animals found, the identification of the dis- 
eased animals, and where the records and blood samples are (Tr. 
1188, 1193-94, 1227-28; and see Tr. 1237-38). 

Furthermore, the record does not support a finding that respond- 
ent told Pope to get official Colorado testing or to make any con- 
tact with the Colorado (or other) authorities. The only evidence 
that even leans in the direction of the ALJ’s finding is self-serving, 
hearsay evidence consisting of a “Telephone Conversation Report” 
(CX 6) by Dr. P.R. Henry, USDA’s Area Veterinarian for Colorado, 
summarizing Dr. Henry’s telephone conversations with several per- 
sons, including respondent. After Gene Pope independently called 
Dr. Henry (from Pope’s lawyer’s office) to tell him of his brucellosis 
problem (Finding 22), Dr. Henry called respondent (Tr. 1065-73), 
and the Telephone Conversation Report states (CX 6): 


Later Dr. Petty stated he got in this thing too far and told 
Mr. Pope he could do him no more good and that he, Pope, 
should contact Colorado authorities for further help. 


Even if respondent had told Pope to contact Colorado authorities 
“for further help,” that would not be the equivalent of telling Pope 
to make the required immediate report of brucellosis reactors diag- 
nosed by respondent. 

Moreover, that self-serving, hearsay evidence is overcome by 
other direct evidence and inferences.5! First, Pope testified as to 
his conversation with respondent following respondent’s discovery 
of the brucellosis reactors, and Pope testified only that respondent 
indicated that there was a problem and suggested that the brucel- 
losis reactors be returned to Texas, to be held in a pasture in re- 
spondent’s care (Finding 21). 

Second, respondent’s affidavit does not mention anything about 
telling Pope to contact Colorado authorities for testing or for any 
other purpose, but, rather, refers to bringing some of the animals 
to Texas, albeit not the same animals described in Pope’s testimo- 
ny. Specifically, respondent states in his affidavit (CX 10): 


51 Whether hearsay is enough to support a finding of fact without corroboration 
depends on the importance of the particular fact to the ultimate conclusion (i.e., the 
less the importance of the fact, the more likely it can be supported only by hearsay) 
and whether better evidence was readily available. In re Hampshire Open Air-Mkt., 
Inc., 41 Agric. Dec. 955, 962 (1982); In re Ben Gatz Co., 38 Agric. Dec. 1038, 1041 
(1979); In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 791-92 (1975), aff'd, 540 
F.2d 518 (Ist Cir. 1976). Here, better evidence, viz., respondent’s testimony, was read- 
ily available. 
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We tested 676 cows and about 25 were disclosed to be bru- 
cellosis reactors. I told Gene Pope that there were about 25 
brucellosis reactors in the 676 animals we tested for bru- 
cellosis. I told Gene Pope to bring the reactors to Jones 
Livestock Auction, Sulphur Springs, Texas where I would 
rebleed the reactors to make sure which animals were in 
fact brucellosis reactors. All of the animals I determined to 
be brucellosis reactors would have been “B” branded and 
sold for slaughter. I also told Gene Pope that I had some 
pasture in Hopkins and Hunt Counties in Texas and I 
a take care of about 150 of the cows he purchased in 
exas. 


Respondent initialed three changes in his affidavit (CX 10), and I 
infer that if the affidavit had inadvertently failed to include a 
statement that respondent asked Pope to contact the Colorado offi- 
cials, respondent would have made such a change in his affidavit. 

Third, the affidavit by Rickey Vaughan, respondent’s assistant, 
who helped respondent during the Colorado tests, corroborates 
Pope’s testimony. Mr. Vaughan states in his affidavit signed July 
1, 1980 (CX 9): 58 


Before we left for Texas I overheard Dr. Petty and Gene 
Pope talking about returning the 35 or 40 brucellosis reac- 
tors to Texas. These reactors were to be placed in a pas- 
ture owned by Dr. Petty. I overheard Dr. Petty tell Gene 
Pope that he would make the necessary arrangements to 
get the reactor animals back to Texas. Dr. Petty was going 
to hold the reactor animals until fall and sell them for 
Gene Pope. 


Rickey Vaughan’s affidavit, like respondent’s, makes no mention 
of respondent telling Pope to contact the Colorado authorities (for 
tests or for any other purpose). 

Respondent did not testify at the hearing nor did he call his as- 
sistant, Rickey Vaughan, to testify. Respondent heard Pope’s testi- 
mony as to their conversation, but respondent did not take the wit- 


52 Moving the brucellosis exposed cattle to respondent’s pasture in Texas would 
have been a serious violation of the regulations (Findings 6, 7) and a misdemeanor 
(21 U.S.C. §§ 126, 127). 


53 Rickey Vaughan’s affidavit (CX 9) is the only evidence admitted by the Judi- 
cial Officer sua sponte (see note 21, supra). It is not essential to this case, but it is 
useful corroborating evidence. It was erroneously excluded (Tr. 504-14) since respon- 
sible hearsay is freely admitted in our Department’s administrative proceeding’s. In 
re De Graaf Dairies, Inc., 41 Agric. Dec. 388, 437 n.39 (1982), aff'd, No. 82-1157 
(D.N.J. Jan. 24, 1983), aff'd mem., No. 83-5098 (8d Cir. Dec. 30, 1983); In re Thorn- 
ton, 38 Agric. Dec. 1425, 1435 (remand order), final decision, 38 Agric. Dec. 1539 
(1979); In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 791-92 (1975), aff'd, 540 
F.2d 518 (1st Cir. 1976); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1894 (1974), 
aff'd, 524 F.2d 1255 (5th Cir. 1975). 





DR. DANE O. PETTY 
Volume 43 Number 5 


ness stand to rebut it. As stated in section I of these conclusions 
(see notes 22, 23, supra, and related text), this gives rise to an infer- 
ence that respondent’s testimony (and his assistant’s)®* would have 
been adverse to respondent’s position here. 

Notwithstanding the ALJ’s observation that “Mr. Pope’s testimo- 
ny regarding his conversations with Dr. Petty has not been accord- 
ed a high degree of reliability nor were such conversations corrobo- 
rated” (Initial Decision, at 23),55 I accept Pope’s testimony, in this 
respect, since it is supported by (i) the affidavit of respondent’s as- 
sistant, (ii) the failure of respondent’s affidavit to mention that re- 
spondent told Pope to contact the Colorado officials (for any pur- 
pose), and (iii) the inference resulting from respondent’s failure to 
testify or to call his assistant to testify. 

In any event, however, even under the ALJ’s findings, respond- 
ent failed to immediately report the diagnosed or suspected cases of 
brucellosis he found at Pope’s farm in Colorado, which is a serious 
violation of the Standards for Accredited Veterinarians. 9 CFR 
§ 161.2(f). 


IV. The Accreditation of Respondent to Perform. Functions 
Under Cooperative State-Federal Disease Control and Eradi- 
cation Programs Should Be Revoked. 


The Brucellosis Eradication Program is of national importance. 
In 1980, the Federal Government spent $73,715,667 for brucellosis 
eradication (Finding 4). In In re Winger, 38 Agric. Dec. 182, 189 
(1979), involving a hearing held in 1978 leading to the revocation of 
a veterinarian’s accreditation for stating on test records that he 
drew blood from 19 horses and 13 bulls, when, in fact, he drew 
blood from only three horses and three bulls (because of the 
untame disposition of the other animals), it is stated: 


54 Rickey Vaughan was unable to testify when complainant wanted to call him as 
a witness in October 1982 because of “prior commitments with his job” (Tr. 505). 
(There is no subpoena power in the statute.) Respondent’s attorney made no sugges- 
tion that he wanted Rickey Vaughan to testify, or that Rickey Vaughan was still 
unavailable as a witness in January 1983, when complainant completed its case. 

55 Presumably the ALJ did not accord a “high degree of reliability” to Pope’s tes- 
timony as to his conversations with respondent solely because Pope was suing re- 
spondent for damages, rather than because of Pope’s demeanor. The ALJ refers fre- 
quently in her initial decisions to her evaluations of various witnesses’ credibility 
based on their demeanor, and her failure to refer to Pope’s demeanor here strongly 
suggests that his demeanor did not detract from his testimony. Pope’s lawsuit 
against respondent is, of course, a strong factor to be considered. But respondent 
had the opportunity at the hearing, or at a reopened hearing, to rebut Pope’s testi- 
mony. 





ANIMAL QUARANTINE AND RELATED LAWS 
Volume 43 Number 5 


Brucellosis has cost our Nation hundreds of millions of 
dollars a year in recent years, and is still costing about $30 
million a year (Tr. 16). The eradication program depends 
on the integrity of the work done by accredited veterinar- 
ians such as respondent. 


Respondent, by issuing Official Health Certificates permitting 
the unrestricted interstate movement of 493 adult cows and 20 
adult bulls, when he knew (and in the exercise of reasonable care 
as an accredited veterinarian was required to know) that all of the 
cattle in the herd were brucellosis exposed cattle, seriously violated 
the Standards for Accredited Veterinarians. 

As stated in In re Scott, 37 Agric. Dec. 1822, 1832 (1978), aff'd, 
No. CV 78-0208-D (C.D. Ill. May 23, 1979), aff'd per curiam, No. 79- 
1709 (7th Cir. Feb. 12, 1980), printed in 39 Agric. Dec. 104 (1980): 


The backbone of the nation’s animal disease eradication 
and control program is the official health certificate. It 
must provide assurance to both the regulatory officials and 
the new owner of livestock that newly acquired animals 
will not introduce disease into the livestock population. It 
provides control of brucellosis, tuberculosis, and other com- 
municable diseases that can affect both animals and man. 
Millions of dollars of public funds spent to eradicate live- 
stock disease can be offset very quickly by practices in- 
dulged in by respondent. 

The practices involved in Scott, just quoted, which led to the rev- 
ocation of his accreditation as a veterinarian, involved his deliber- 
ate signing and leaving with cattle owners incomplete Official 
Health Certificates, which could later be used by the cattle owners 
to ship their cattle in unrestricted interstate commerce. 

More closely related to the present violations is Jn re Ruster, 41 
Agric. Dec. 845 (1982), in which a veterinarian’s accreditation was 
revoked because he knowingly issued Official Health Certificates 
permitting the unrestricted interstate movement of brucellosis ex- 
posed cattle. In Ruster, which involved violations no more serious 
than those involved here, the Judicial Officer stated (41 Agric. Dec. 
at 857-58): 


A six-month’s suspension of respondent’s accreditation 
would not serve as an effective deterrent to future viola- 
tions by respondent or others. 


In fact, in view of respondent’s deliberate and flagrant vio- 
lations, I do not believe that he should ever again be ac- 
credited as a veterinarian to carry out the Department’s 
disease eradication programs. That is, however, a matter 
not subject to my control. After 12 months, respondent can 
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seek to demonstrate to the administrative officials that he 
should again be accredited [9 CFR § 161.1(b)]. 


Based on these precedents, respondent’s accreditation as a veteri- 
narian would be revoked solely because of his issuance of the Offi- 
cial Health Certificates, discussed in section I of the conclusions in 
this case. 

Moreover, here we have two other serious violations—respond- 
ent’s use of the official Brucellosis Card Test Kit issued to him by 
the Federal officials for use only in carrying out the Brucellosis 
Eradication Program in Texas to conduct unauthorized brucellosis 
card tests in Colorado, and respondent’s failure to report to Federal 
or State officials that he found from 25 to 40 brucellosis reactors in 
his Colorado tests. Each of these additional violations would be an 
independent ground for revoking respondent’s accreditation as a 
veterinarian authorized to perform disease control and eradication 
functions under State-Federal cooperative programs. 

It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered 
by the Department to serve as an effective deterrent not only to 
the respondents but also to other potential violators. This policy 
has been followed in all of the Department’s disciplinary proceed- 
ings in recent years. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974),5® set forth in the Appendix to this deci- 
sion.5?7 The Department’s sanction policy is also discussed at length 
in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 


56 The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 


57 Severe sanctions issued pursuant to this policy were sustained, e.g., in In re 
Collier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re 
Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78- 
3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980); In re Muehlen- 
thaler, 37 Agric. Dec. 318, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In 
re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van 
Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. 
Dec. 1114, 1183-34 (1977), aff'd per curiam, 575 F.2d 879 (5th Cir. 1978); In re Live- 
stock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 
(5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 
31-32 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; 
In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 
518 (1st Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), 

Continued 
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The regulations as to accredited veterinarians provide (9 CFR 
§ 161.3(a)): 


(a) The Secretary is authorized to suspend for a given 
period of time, or to revoke, the accreditation of a veteri- 
narian when he determines that the accredited veterinari- 
an has not complied with the “Standards for Accredited 
Veterinarians” as set forth in § 161.2.... 


Respondent’s serious violations of the Standards for Accredited 
Veterinarians warrant revocation of his accreditation to perform 
disease control and eradication functions under cooperative State- 
Federal programs. However, such revocation is not as severe as a 
“license” revocation. As stated in Jn re Winger, 38 Agric. Dec. 182, 
187 (1979): 


It is important to note that this is not a license revoca- 
tion proceeding. License revocation would be a more severe 
action because it would effectively deprive respondent of 
his livelihood. On the other hand, accreditation revocation 
would merely limit respondent from engaging in one 
aspect of his veterinary practice, e.g., federal-state control 
and disease eradication programs. 


Respondent’s violations were willful, as that term is used in the 
Administrative Procedure Act (5 U.S.C. § 558(c)). In re Shatkin, 34 
Agric. Dec. 296, 297 314 (1975). An “action is willful if a prohibited 
act is done intentionally, irrespective of evil intent, or done with 
careless disregard of statutory requirements.” American Fruit Pur- 
veyors, Inc. v. United States, 630 F.2d 370, 374 (5th Cir. 1980) (per 
curiam), cert. denied 450 U.S. 997 (1981). 

Accordingly, there would have been no need to give respondent 
notice of his violations and an opportunity to demonstrate or 
achieve compliance, even if the notice provisions of the Administra- 
tive Procedure Act (5 U.S.C. § 558(c)) were applicable. 

But the notice provisions are inapplicable since respondent has 
no Federal license that is being revoked. As stated in Jn re Ruster, 
41 Agric. Dec. 845, 852 (1982): 


Accreditation of Veterinarians is not a license to which an 
applicant is entitled as a matter of law. It is solely a minis- 


aff'd, 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Southwest 
Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 
(1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. 
Dec. 499, 515, 539-50 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975); In re 
Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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terial privilege conferred on certain veterinarians to coop- 
erate in the management of the Brucellosis Program. This 
privilege is conferred at the discretion of the Deputy Ad- 
ministrator as set out in 9 CFR Part 161. It is not neces- 
sary, however, to engage in a lengthy dissertation of the 
distinctions between a license and accreditation under the 
Program to answer Respondent’s argument because, even 
if accreditation were a license, the exception provided in 
the statute would apply. The actions of Respondent in issu- 
ing the Certificates were clearly willful acts and willful 
violations of the Regulations. Moreover, the acts of Re- 
spondent were detrimental to the public interest.5® 


For the foregoing reasons, the following order should be 
issued 
ORDER 


The veterinary accreditation of Dr. Dane O. Petty, under the pro- 
visions of 9 CFR §§ 160-162, is hereby revoked. 
This order shall be effective 30 days after service on respondent. 


APPENDIX 
Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
U.S.D.A. SANCTION POLICY 


[Decision and Order became final and effective on October 31, 
1984.] 


58 The notice provisions of the Administrative Procedure Act are not applicable 
“in cases of willfulness, or those in which public health, interest, or safety requires 
otherwise” (5 U.S.C. § 558(c)). Here the public health, interest and safety “requires 
otherwise.” 
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In Re: Rospert M. GARDNER AND SHARON M. GarRDNER. AWA 
Docket No. 290. Decided September 6, 1984. 


Selling dogs in commerce without a license—Civil penalty—Consent. 


Kevin Meckus, for complainant. 
Respondent, pro se 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, in ac- 
cordance with the Rules of Practice Governing Formal Adjudica- 
tory Proceedings Instituted by the Secretary Under Various Stat- 
utes (7 CFR 1.130-1.151). The complaint alleged that respondents 
Robert M. and Sharon M. Gardner had violated the Animal Wel- 
fare Act, (7 U.S.C. 2131 et seg.) and the regulations and standards 
issued thereunder (9 CFR 1.1 et seg.). This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice (7 
CFR 1.138). 

The respondents specifically admit the jurisdictional allegations 


of the complaint, but neither admit nor deny the remaining allega- 
tions. The respondents waive the right to a hearing and any fur- 
ther procedures. The parties consent to the issuance of this decision 
for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Respondents, Robert M. Gardner and Sharon M. Gardner, are 
individuals whose mailing address is 3940 S.E. Highway 40, 
Topeka, Kansas 66607. 

2. At all material times, respondents were not licensed as dealers 
under the Act (7 U.S.C. 2131). 


CONCLUSIONS 


Inasmuch as the respondents have admitted the jurisdictional al- 
legations of the complaint and the parties have agreed to the provi- 
sions of the following order, such order will be issued. 


ORDER 


Respondents, their agents, employees, and assigns, acting directly 
or indirectly, cr through any corporation, trust or other device, 
shall cease and desist from violating any and all provisions of the 
Animal Welfare Act, (7 U.S.C. 2131 et seg.), and the regulations and 
standards issued thereunder (9 CFR 1.1 et seg.). Specifically, re- 
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spondents shall cease and desist from selling dogs in commerce 
without a license as required by the Act (7 U.S.C. 2134). 

Respondents are assessed a civil penalty of $1,000.00, which shall 
be paid by certified check or money order made to the order of the 
Treasurer of the United States and which shall be forwarded to 
Kevin F. Meckus, Office of the General Counsel, United States De- 
partment of Agriculture, Room 2014, South Building, Washington, 
D.C. 20250. This civil penalty shall be payable in two equal install- 
ments of $500.00 each. The first of which shall be due on or before 
the first day of September 1984. The second and final payment 
shall be due on or before the first day of October 1984. 

This decision and order shall have the same force and effect as a 
decision entered after a full hearing and shall be effective upon 
service on respondents. 


In Re: James S. Micuetits. AWA Docket No. 234. Decided August 9, 
1984. 


Dealer—Failure to maintain adequate shelters to protect and contain animals— 
Suspension of license—Civil penalty—Consent. 


Mary Hobbie, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. 2181 et seg.), hereinafter referred to as the “Act,” and the 
regulations and standards issued thereunder (9 CFR 1.1 et seg.). A 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service in accordance with the applicable Rules 
of Practice was duly served upon the respondent (7 CFR 1.135, 
1.147(b)). 

Respondent’s failure to file an answer within the time specified 
in the complaint constitutes an admission of the facts alleged in 
the complaint and a waiver of hearing (7 CFR 1.136(a), 1.139). 
Therefore, this Decision and Order is entered according to the 
Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. James S. Mighells, hereinafter referred to as the respondent, is 
an individual residing* at 2920 75D Chapel Hill Road, Durham, 
North Carolina 27707. 

2. The respondent, at all times material herein, was: 

(a) Engaged in the business of buying, selling and offering for 
transportation, in commerce or affecting commerce, animals for 
compensation or profit, for research or teaching purposes, or for ex- 
hibition purposes or for use as pets. 

(b) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class C dealer under 
the regulations. 

3. At the time of the licensing, the respondent was advised of the 
provisions of the Act and the regulations and agreed in writing to 
comply with them. 

4. The respondent maintains a wild animals facility at Route 2, 
Box 55C, Bear Creek, North Carolina 27207. On November 12, 1982, 
respondent kept seven lions, two bears, eight tigers and two leop- 
ards in that facility. 

5. On or about October 20, 1982, four tigers escaped from the en- 
closure in which they were kept in the facility at Route 2, Box 55C, 
Bear Creek, North Carolina. 

6. The tigers escaped from the enclosure after one of the animals 
threw itself at the chain link fence. The fence collapsed, allowing 
four tigers to escape from the enclosure. 

7. The tigers were captured after approximately 90 minutes, and 
they were returned to the enclosure. 

8. The escape of the tigers from the enclosure was the result of 
the failure of respondent to maintain shelters of sufficient strength 
to protect the animals from injury and to contain the animals, in 
direct violation of the standards (9 CFR 3.125). 

9. On or about November 12, 1982, respondent’s animal facilities 
were inspected by an official of the Animal and Plant Health In- 
spection Service. At that time, the following violations were noted: 

a. Respondent failed to provide shelter from sunlight for the 
bears or any shelter from rain and/or snow for the bears, lions, 
tigers, or leopards, in direct violation of the standards (9 CFR 
3.125). 

b. Respondent failed to provide adequate drainage from the wa- 
tering receptacle of the tigers’ enclosure, in direct violation of the 
standards (9 CFR 3.127). 


*Document filed July 23, 1984 indicates that the then present address of the Re- 
spondent is: 4640 Stuart Hill Rd., P.O. Box 47, R.D. #1, Cameron, New York 14819. 
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c. Respondent failed to meet the space requirements for main- 
tenance of lions in a cage, keeping six adult lions in a single cage 7 
feet by 10 feet in size, in direct violation of the standards (9 CFR 
3.128). 

d. Respondent failed to provide fresh potable water at least 
four times daily for the bears and lions in direct violation of the 
standards (9 CFR 3.139). 

e. Respondent failed to keep enclosures for the lions, tigers, or 
bears in a sanitary manner, allowing excreta and offal to accumu- 
late in the enclosures in direct violation of the standards (9 CFR 
3.131). 

f. Respondent kept a male lion in a cage with deteriorating 
floor board which did not allow adequate sanitation or provide 
strength in violation of the standards (9 CFR 3.127). 

10. On or about January 19, 1983, respondent’s premises were in- 
spected again. At that time the following violations were noted: 

a. Respondent kept four adult tigers in a single 6.5 feet by 10 
feet metal transport cage inside a semi-tractor trailer in violation 
of the standards (9 CFR 3.128). 

b. Respondent kept two adult brown bears in a single 6.5 feet 
by 10 feet metal transport cage in violation of the standards (9 CFR 
3.128). 

c. Respondent failed to provide proper cleaning of the cages in 
the trailer in violation of the standards (9 CFR 3.125, 3.131). 

d. Respondent failed to provide the animals inside the trailer 
with adequate ventilation in violation of the standards (9 CFR 
3.126). 

The violations set forth herein warrant the sanction authorized 
under the Act (7 U.S.C. 2149(a), (b)) and contained in the following 
order. 


ORDER 


Respondent, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his busi- 
ness as a dealer within the meaning of the Act, shall cease and 
desist from violating the Act and the regulations and standards 
under the Act. 

Further, respondent’s license under the Act is suspended for a 
period of 6 months and continuing until respondent’s premises are 
in full compliance with the Act and the regulations and standards 
under the Act. 

Further, respondent is assessed a civil penalty of $500.00 which 
shall be paid by certified check or money order payable to the 
Treasurer of the United States and forwarded to Mary Hobbie, 
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Office of the General Counsel, United States Department of Agri- 
culture, Room 2014-S, Washington, D.C. 20250, within thirty days 
from the date this Order becomes effective. 

Copies of this Decision and Order shall be served upon the par- 
ties. The Order shall become effective 35 days after service upon 
the respondent, unless an appeal is filed pursuant to the Rules of 
Practice (7 CFR 1.145). 

[Decision and Order became final and effective September 18, 
1984.] 


In Re: AtBerta Crone. AWA Docket No. 249. Decided September 
26, 1984. 


Dealer—Civil penalty—License revoked—Consent. 


Robert Ertman, for complainant. 
Robert Bates, Great Bend, Kansas, for respondent. 


Decision by Victor Palmer, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amend- 
ed. A complaint issued by the Administator of the Animal and 
Plant Health Inspection Service pursuant to the Act and the appli- 
cable Rules of Practice was served upon respondent. This decision 
is entered pursuant to the consent decision provision of the Rules 
of Practice (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations of the complaint, and waives hearing and further proce- 
dure herein. Complainant and respondent consent to the issuance 
of this order. 


ORDER 


Respondent shall surrender her license as a dealer under the 
Animal Welfare Act, as amended. 

Further, respondent is ordered to cease and desist from violating 
the Animal Welfare Act, as amended, and the regulations and 
standards issued pursuant to the Act. In particular, respondent 
shall not operate as a dealer within the meaning of the Act with- 
out being licensed under the Act. Further, respondent is assessed a 
civil penalty of $1,000, which is hereby suspended conditional upon 
her compliance with the terms of this order. This order shall have 
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the same force and effect as if entered after a full hearing and 
shall be effective upon service upon respondent. 


In Re: Boarp or Commissions, Hardee County, Florida. AWA 
Docket No. 247. September 28, 1984. 


Gary C. Shockley, for complainant. 
Judith Kavanaugh, Sarasota, Florida, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
ORDER OF VOLUNTARY DISMISSAL 


For good cause shown, it is hereby ordered that the complaint in 
this case be dismissed without prejudice. 


In Re: DonaLp Stumso d/b/a Stumso Farms. AWA Docket No. 
216. Decided October 11, 1984. 


Donald Tracey, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


The civil penalty and suspension provisions of the order previous- 
ly issued in this proceeding are hereby stayed pending the outcome 
of proceedings for judicial review. 

The cease and desist provisions and the order not to interfere 
with the taking of photographs shall remain in effect. 


In Re: Auten Avis. AWA Docket No. 266. Decided August 15, 1984. 


Dealer—Engaging in business without valid license—Civil penalty—Cease and 
Desist—Consent. 


Gregory Cooper, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 
2131 et. seq.), hereinafter referred to as the Act. The Administrator, 
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Animal and Plant Health Inspection Service, pursuant to the Rules 
of Practice Governing Formal Adjudicatory Proceedings Instituted 
by the Secretary Under Various Statutes (7 CFR Part 1, Subpart 
H) and section 19 of the Act (7 U.S.C. 2149), initiated this proceed- 
ing with a complaint filed on July 29, 1983. Copies of the com- 
plaint, the Act, the regulations and standards, and the applicable 
Rules of Practice were duly served by the Hearing Clerk on re- 
spondent on August 11, 1983, in accord with said Rules of Practice 
(7 CFR 1.147(b)). On September 9, 1983, respondent filed an unre- 
sponsive letter which failed to admit, deny, or explain any of the 
allegations of the complaint, which failed to set forth any defense, 
and which failed to request a hearing. Pursuant to section 1.137 of 
the applicable Rules of Practice (7 CFR 1.137), the Acting Adminis- 
trator, Animal and Plant Health Inspection Service, filed an 
amended complaint in this proceeding on April 26, 1984, which re- 
peated all of the previous allegations, charged some later alleged 
violations of the Act, and sought a larger civil penalty. Copies of 
the amended complaint and the applicable Rules of Practice were 
duly served by the Hearing Clerk on respondent on May 4, 1984, in 
accord with said Rules of Practice (7 CFR 1.147(b)). No answer to 
the amended complaint was filed by the respondent and the re- 
spondent was so notified in a letter by the Hearing Clerk sent on 
May 29, 1984. No answer or other communication has been re- 
ceived from the respondent. 

Respondent’s failure to file an answer within the time specified 
in the amended complaint constitutes an admission of the allega- 
tions in the amended complaint and a waiver of hearing (7 CFR 1 
136(c), 1.189). Therefore, this Decision and Order is entered accord- 
ing to the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Allen Avis, hereinafter referred to as the respondent, is an 
individual whose address is R.D. 1, Box 73, Monroeville, New 
Jersey 08323. 

(b) Respondent is now, and at all times material herein was, 
engaged in business at the above address as a dealer within the 
meaning of section 2 of the Act (7 U.S.C. 2132) selling and trans- 
porting dogs in commerce. 

(c) Respondent was licensed as a dealer pursuant to section 3 of 
the Act (7 U.S.C. 2133) until May 13, 1982. 

(d) Despite written notification from a representative of com- 
plainant on March 10, 1982, respondent failed to file the required 
annual report and failed to pay the required annual license fee, 
and his dealer license was automatically terminated effective May 
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13, 1982, pursuant to 9 CFR 2.5(b). Respondent was notified in writ- 
ing of this termination on May 13, 1982. 

(e) Respondent, at the time of licensing, was advised of the re- 
quirements of the Act and the regulations and standards issued 
thereunder. 

(f) Respondent, on March 10, 1982, was advised in writing by a 
representative of complainant that any business transaction with- 
out a valid license is a violation of the Act 

(g) Since May 13, 1982, respondent has not been licensed in any 
capacity under the Act. 

2. (a) Respondent, in violation of section 4 of the Act (7 U.S.C. 
2134), without having obtained a license from the Secretary of Ag- 
riculture, sold in commerce to another dealer, Vrana Research Ani- 
mals, Box 427A, RDI, Millville, New Jersey 08332, the following 
dogs on the following dates: 


2/20/83 
2/22/83 
2/27/83 


(b) Respondent, in violation of section 4 of the Act (7 U.S.C. 2134), 
without having obtained a license from the Secretary of Agricul- 
ture, sold in commerce to another dealer, Hilldale Farms, Dutch 
Mill Road, R.D. 1, Box 950, Franklinville, New Jersey 08322, the 
following dogs and cats on the following dates: 


CONCLUSIONS 


By reason of the findings of fact set forth herein, respondent has 
violated section 4 of the Act (7 U.S.C. 2134). 
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These violations warrant the sanctions authorized under the Act 
(7 U.S.C. 2149(b)) and contained in the following order. 


ORDER 


Respondent, his agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from 
failing to comply with the requirements of the Act and the regula- 
tions and standards thereunder including, but not limited to, the 
requirements of the Act concerning licensing. 

Respondent is assessed a civil penalty of $3,000 which shall be 
paid by certified check or money order made to the order of the 
Treasurer of the United States and which shall be forwarded to 
Gregory Cooper, Office of the General Counsel, United States De- 
partment of Agriculture, Room 2014 South Building, Washington, 
D.C. 20250, within 30 days from the date this Order becomes effec- 
tive. 

Copies of this Decision and Order shall be served upon the par- 
ties. This Decision and Order shall become final and effective 35 
days after service upon the respondent unless an appeal is filed 
pursuant to section 1.145 of the applicable Rules of Practice (7 CFR 
1.145). 


[This decision and order became final and effective October 1, 
1984.] 


In Re: Davin C. Witson and Carot L. Witson. AWA Docket No. 
268. Decided September 5, 1984. 


Dealer—Failure to maintain adequate shelters—Cease and desist—Civil penalty— 
Consent. 


Robert Ertman, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. 21381 et seq.), hereinafter referred to as the ‘“‘Act,” and the 
regulations and standards issued thereunder (9 CFR 1.1 e¢ seg.). A 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service in accordance with the applicable Rules 
of Practice was duly served upon the respondents (7 CFR 1.135, 
1.147(b)). 
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Respondents’ failure to deny the allegations of the complaint and 
to request a hearing within the time specified in the complaint con- 
stitute an admission of the facts alleged in the complaint and a 
waiver of hearing (7 CFR 1.136, 1.141). Therefore, this Decision and 
Order is entered according to the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. David C. Wilson and Carol L. Wilson, hereinafter referred to 
as respondents, are individuals whose mailing address is Rt. 1, Box 
125A, Aurora, Missouri 65605. 

2. At all times material herein respondents were licensed under 
the Act as a Class A dealer. 

3. At the time respondents’ license No. 43 CCI was issued on 
June 8, 1978, respondents received a copy of the regulations and 
standards contained in Title 9, Chapter 1, Subchapter A of the 
Code of Federal Regulations and agreed to comply with said regula- 
tions and standards. 

4. On February 1, 1983, respondents’ premises were inspected 
and found to be in violation as follows: 

(a) Indoor and outdoor housing facilities for dogs were not 
structurally sound and maintained in good repair (9 CFR 3.1(a)); 

(b) Provisions were not made for removal of animal waste (9 
CFR 3.1(d)); 

(c) Food receptacles were not kept clean and sanitized (9 CFR 
3.5(b)); 

(d) Primary enclosures were not kept clean (9 CFR 3.7(a)); 

(e) Primary enclosure were not sanitized (9 CFR 3.7(b)); and 

(f) The premises were not kept free of an accumulation of trash 
(9 CFR 3.7(c)). 

5. The violations alleged in paragraph 4 were also noted in in- 
spections on December 17 and 29, 1982. 

The violations set forth herein warrant the sanctions authorized 
under the Act (7 U.S.C. 2149(a), (b)) and contained in the following 
order. 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, in connection with any busi- 
ness as a dealer within the meaning of the Act, shall cease and 
desist from violating the Act and the regulations and standards 
under the Act. 

Further, respondents are assessed a civil penalty of $500.00 
which shall be suspended so long as respondents do not violate the 
terms of this order. 
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Copies of this Decision and Order shall be served upon the par- 
ties. The Order shall become effective 35 days after service upon 
the respondents, unless an appeal is filed pursuant to the Rules of 
Practice (7 CFR 1.145). 

[This decision and order became final and effective October 17, 
1984.] 


In Re: EMMeEttT LEE CaHoon, Sr. AWA Docket No. 278. Decided Oc- 
tober 23, 1984. 


Exhibitor—Engaged in business without a license—Civil penalty—Consent. 


Kevin Meckus, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Judicial Officer. 
CONSENT DECISION 


This proceeding was instituted by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, in ac- 
cordance with the Rules of Practice Governing Formal Adjudica- 
tory Proceedings Instituted by the Secretary Under Various Stat- 
utes (7 CFR 1.130-1.151). The complaint alleged that respondent 
Emmett Lee Cahoon, Sr. had violated the Animal Welfare Act, (7 
U.S.C. 2131 et seg.) and the regulations and standards issued there- 
under (9 CFR 1.1 e¢ seg.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice (7 CFR 1.138). 

The respondent specifically admits the jurisdictional allegations 
of the complaint, but neither admits nor denies the remaining alle- 
gations. The respondent waives the right to a hearing and any fur- 
ther procedures. The parties consent to the issuance of this decision 
for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Respondent, Emmett Lee Cahoon, Sr. is an individual whose 
mailing address is Route 3, Box 178, Kinston, N.C. 28501. 

2. At all material times, respondent was not licensed as an ex- 
hibitor under the Act (7 U.S.C. 2131 et seq.). 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional alle- 
gations of the complaint and the parties have agreed to the provi- 
sions of the following order, such order will be issued. 
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ORDER 


Respondent, his agents, employees, and assigns, acting directly or 
indirectly, or through any corporation, trust or other device, shall 
cease and desist from violating any and all provisions of the 
Animal Welfare Act, (7 U.S.C. 2131 et seg.), and the regulations and 
standards issued thereunder (9 CFR 1.1 e¢ seqg.). Specifically, re- 
spondent shall cease and desist from exhibiting without a license 
as required by the Act (7 U.S.C. 2131 et seq.). 

Respondent is assessed a civil penalty of $500.00, which shall be 
paid by certified check or money order made to the order of the 
Treasurer of the United States and which shall be forwarded to 
Kevin F Meckus, Office of the General Counsel, United States De- 
partment of Agriculture, Room 2014, South Building, Washington, 
D.C. 20250. This civil penalty is suspended so long as the public is 
excluded from respondent’s premises while the animal facilities 
maintained thereon are unlicensed. This penalty will be waived 
upon the animal facilities being brought into compliance and re- 
spondent being licensed to exhibit in accordance with the provi- 
sions of the Act (7 U.S.C 2131 et seg.) and the regulations and 
standards issued thereunder (9 CFR 1.1 et seqg.). This penalty will 
also be waived upon respondent’s permanent removal by sale or 
other disposition of all animals on his premises. Respondent shall 
promptly advise the Administrator, Animal and Plant Health In- 
spection Service of the intent to dispose of the animals and such 
disposition shall be completed within a period as specified by the 
Administrator. 

Violation of the terms of this Order by respondent, as deter- 
mined by the Administrator, Animal and Plant Health Inspection 
Service, shall result in the civil penalty here assessed becoming i im- 
mediately due and payable without further procedures. 

This decision and order shall have the same force and effect as a 
decision entered after a full hearing and shall be effective upon 
service on respondent. 


In Re: Ropert W. WEATHERWAX, d/b/a WEATHERWAX TRAINED 
Docs. AWA Docket No. 282. Decided October 25, 1984. 
Civil penalty—Cease and desist from violating Act—Consent. 


Alexandra Maravel, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 
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Decision by Dorothea A. Baker, Judicial Officer. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondent. This decision is en- 
tered pursuant to the consent decision provision of the Rules of 
Practice (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations of the complaint, and waives hearing and further proce- 
dure herein. Complainant and respondent consent to the issuance 
of this order. 


ORDER 


A civil penalty of $250.00 is assessed against respondent, which 
shall be paid by a certified check or money order payable to the 
order of the Treasurer of the United States and forwarded to Alex- 
andra Maravel, Attorney, Marketing Division, Office of the Gener- 
al Counsel, Room 2014-S, U.S. Department of Agriculture, Wash- 
ington, D.C. 20250, on or before November 1, 1984. Further, re- 
spondent is ordered to cease and desist from violating the Animal 
Welfare Act, as amended, and the regulations and standards issued 
pursuant to the Act. This order shall have the same force and 
effect as if entered after a full hearing and shall be effective upon 
service upon respondent. 
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In Re: Two Countrigs City DressEp ABBATOIR PACKING CORPORA- 
TION. FMIA Docket No. 73. Decided September 25, 1984. 


Amend previous Consent Decision and Order of June 18, 1984—Owner/operator 
and respondent to divest all interest—Consent. 


Michael T. Werner, for complainant. 
Edward O’Bryant, Totowa, New Jersey, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
AMENDED STIPULATION, CONSENT DECISION AND ORDER 


Pursuant to an agreement of the parties, the Stipulation, Con- 
sent Decision and Order of June 18, 1984, originally entered into 
the record on April 25, 1984, is now being modified to read as fol- 
lows: 

This is a proceeding under the Federal Meat Inspection Act 
(FMIA), as amended (21 U.S.C. §601 et seq.), and the applicable 
Rules of Practice (9 CFR § 335.1 et seq.), to withdraw federal meat 
inspection service from Two Countries City Dressed Abbatoir Pack- 
ing Corporation (respondent). This proceeding was commenced by a 
complaint filed on August 29, 1983, by the Administrator of the 
Food Safety and Inspection Service (FSIS), United States Depart- 
ment of Agriculture (USDA), who is responsible for the administra- 
tion of federal meat inspection services. The parties have agreed 
that this proceeding should be terminated by the entry of the con- 
sent decision set forth below and have agreed to the following stip- 
ulations: 

1. For the purposes of this stipulation and the provisions of this 
consent decision only, respondent admits all of the jurisdictional al- 
legations of the complaint and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact or law, as well as the reasons or bases thereof; and 

(c) All right to seek judicial review or otherwise to challenge or 
contest the validity of this decision. 

2. This stipulation and consent decision are for purposes of settle- 
ment in this proceeding only and do not otherwise constitute an ad- 
mission or denial by respondent that it has violated the regulations 
or statutes involved. 

3. The respondent stipulates that the USDA is the “prevailing 
party” in this proceeding and waives any action against USDA 
under the Equal Access to Justice Act of 1980, Pub.L. 96-481, for 
fees and other expenses incurred in connection with this proceed- 
ing. 
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FINDINGS OF FACT 


1. Respondent is a corporation operating a meat processing estab- 
lishment at 240 East 5th Street, Paterson, New Jersey 07524. 

2. Respondent is now, and at all times material herein was, the 
recipient of inspection services under Title I of the FMIA. 

3. Frank Atanasio, is now, and at all times material herein was, 
responsibly connected with the respondent, as owner and operator. 

4. On April 22, 1983, Frank Atanasio was convicted, in the 
United States District Court for the District of New Jersey, of one 
misdemeanor for knowingly and unlawfully failing to destroy car- 
casses of lamb stamped “U.S. Inspected and Condemned”, in viola- 
tion of the Federal Meat Inspection Act, to wit, 21 U.S.C. §§ 604, 
676(a). 

5. On April 22, 1983, Frank Atanasio was convicted, in the 
United States District Court for the District of New Jersey, of one 
misdemeanor for knowingly and willfully preparing the carcasses 
of lamb for use as human food, which were adulterated lamb fore- 
quarters that had been stamped “U.S. Inspected and Condemned”, 
in violation of the Federal Meat Inspection Act, to wit, 21 U.S.C. 
§§ 610(a), 676(a). 


6. On September 15, 1983, Dickinson R. Debevoise, Judge, United 
States District Court for the District of New Jersey, affirmed the 
two misdemeanor convictions of Frank Antanasio. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following consent decision in disposition of this proceeding, 
such decision will be issued. 


ORDER 


I 
Inspection is hereby withdrawn for an indefinite period from re- 
spondent Two Countries City Dressed Abbatoir Packing Corpora- 
tion (Two Countries), and all affiliates, subsidiaries, successors, and 
assigns. Such withdrawal will be held in abeyance for so long as: 
(a) By November 15, 1984: 
1. Frank Atanasio will physically remove himself from the 
premises of respondent Two Countries; and 
2. Thereafter Frank Atanasio does not enter upon the prem- 
ises of respondent Two Countries: 
(b) By January 15, 1985: 
1. Frank Atanasio will financially divest himself from all as- 
pects of respondent Two Countries including but not limited to any 
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position as a stock holder, officer, director, employee or consultant; 
and 

2. Respondent Two Countries will discontinue all business 
dealings with Frank Atanasio and further will not enter into any 
business dealings with any domestic firms with which Frank Atan- 
asio is associated as an officer, director, employee or consultant 
and which prepare, sell or distribute meat or poultry products. 

3. Nothing herein shall prevent transfer of corporate regis- 
tered office, the registered agency, the books or principal place of 
business of respondent Two Countries Corporation not inconsistent 
herewith, or the receipt by Frank Atanasio or Two Countries Cor- 
poration of payments in amortization of principal, interest or oth- 
erwise, following January 15, 1985 on an indefinite basis, so long as 
set forth in closing or settlement documentation of transfer of all 
interests by Frank Atanasio by that date as set forth herein; in the 
event of default by the. purchasing party, person, firm or corpora- 
tion, the provisions hereof will prevent Frank Atanasio from reas- 
suming any connection, business or otherwise, with the meat proc- 
essing business. 

4. Nothing contained herein shall prevent any business 
transaction or transfer by respondent, Two Countries City Dressed 
Abbatoir Packing Corporation, a New Jersey Ccrporation, to any 
person, firm, corporation or enterprise including the transfer, legal 
or equitable, by leasehold or otherwise; so long as Two Countries, 
Inc. informs the aforesaid person, firm or corporation purchasing 
same or being legally involved as set forth in writing, of the restric- 
tions herein and that such restrictions upon the operation of the 
United States Department of Agriculture Inspection Service for the 
period set forth herein will be binding after the sale or transfer to 
said person, firm or corporation. 

(c) Within five years of the effective date of this order, respond- 
ent Two Countries, or any of its officers, employees or agents does 
not violate (as the term is defined in paragraph 11, infra) any sec- 
tion of the Federal Meat Inspection Act involving the preparation, 
sale, transportation or attempted distribution of any adulterated or 
misbranded products or does not violate any of the importation 
provisions of the FMIA and does not perform custom slaughtering 
or processing as permitted under section 23 of the FMIA (21 U.S.C. 
§ 623); and 

(d) Within five years of the effective date of this Order, re- 
spondent Two Countries: 

(1) Does not knowingly hire, in any capacity, any individual 
who has been convicted, in any federal or state court of any felony 
or misdemeanor based upon the acquiring, handling or distribution 
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of unwholesome, adulterated, mislabeled or deceptively packaged 
food or fraud in connection with transaction in food, and 

(2) Immediately dismisses from its employment any such in- 
dividual hired after the effective date of this decision when that in- 
dividual’s conviction becomes known. 


II 

The violation of any provision in paragraph I of this order will 
result in the immediate withdrawal of inspection services under 
Title I of the FMIA. The term “violation” means a final decision in 
a formal adjudicatory proceeding before the Secretary of Agricul- 
ture of a conviction in federal or state court. This shall not pre- 
clude the referral of any such violation to the Department of Jus- 
tice for possible criminal or civil proceedings. 


Ill 

If any provision of this order is declared to be invalid, such decla- 
ration shall not affect the validity of any other provision herein. 

The original order prior to these modifications was read into the 
record before Administrative Law Judge William J. Weber on April 
25, 1984, and was accepted, adopted and entered on April 25, 1984 
by the consent of the parties by order of Administrative Law Judge 
William J. Weber. That order is hereby amended. 


In Re: Omeca Packinc Lrp. FMIA Docket No. 66. Decided August 
13, 1984. 


Inspection services withdrawn for 4 years—Decision and Order. 
Respondent unfit for inspection services because of conviction for felonies of a major 
shareholder. 


Sally Stratmoen, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


This is an administrative proceeding under the Federal Meat In- 
spection Act, as amended (21 U.S.C. 601 et seg.) hereinafter referred 
to as the FMIA, and the applicable Rules of Practice (9 CFR 335.1 
et seg.) to withdraw federal meat inspection service from Omega 
Packing Ltd., hereinafter referred to as respondent. This proceed- 
ing was commenced by a complaint filed by the Administrator of 
the Food Safety and Inspection Service (FSIS), United States De- 
partment of Agriculture (USDA), who is responsible for the admin- 
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istration of the FMIA. The complaint alleges that respondent is 
unfit to engage in any business requiring inspection under the 
FMIA, within the meaning of section 401 of the FMIA (21 U.S.C. 
671), because Melton Neale, a ten percent or more shareholder of 
the corporate respondent, was convicted of certain crimes. Respond- 
ent, represented by Peter Hess Esq., of Hess, Kaplan and 
McDowell, Ltd., Chicago, Illinois, filed its answer on March 31, 
1983. 

In its answer, respondent admitted paragraphs l(a) and 1(b) of 
the complaint. With respect to paragraph l(c), respondent denied 
that Melton Neale was, as of March 31, 1983, the president or di- 
rector of respondent and, therefore, denied that Melton Neale is re- 
sponsibly connected with the respondent. However, respondent ad- 
mitted that Melton Neale owns more than ten percent of stock of 
respondent. Respondent also stated that with respect to paragraph 
II of the complaint, which alleged that Melton A. Neale, on or 
about November 1, 1982 was convicted, in federal court of two mis- 
demeanors for forgery of a USDA export certificate stamp in viola- 
tion of 21 U.S.C. 611(b)\(1), that respondent was without sufficient 
information to either admit or deny the allegations. In addition, re- 
spondent stated that the conviction was for a misdemeanor and not 
a felony. With respect to paragraph III of the complaint, respond- 
ent denied that it was unfit to engage in any business requiring in- 
spection under Title I of the FMIA within the meaning of Section 
401 of the FMIA (21 US.C. 671). 

On September 30, 1983, Mr. Hess withdrew his appearance in 
this matter stating that the remaining directors of Omega Packing 
were at odds with each other and that he, therefore, could not rep- 
resent the respondent. Respondent did not obtain another counsel. 
On December 2, 1983, a Notice of Hearing was filed with Hearing 
Clerk and subsequently served upon respondent for a hearing date 
of February 15, 1984. On January 5, 1984, a Further Notice of 
Hearing was filed with the Hearing Clerk and subsequently served 
upon respondent. Said further Notice of Hearing set forth that the 
place of the hearing on February 15, 1984, would be in Washington, 
D.C. On February 14, 1984, the government requested a postpone- 
ment of the hearing due to illness and unavailability of its expert 
witness, Mr. Robert Gonter, which was granted. On April 27, 1984. 
A Notice of a Rescheduled Hearing, on July 18, 1984, in Washing- 
ton, D.C., was filed with the Hearing Clerk, and subsequently 
served upon respondent. Respondent did not reply to any of the no- 
tices, even though all officers and directors were, in some cases, 
served by mail and, in all cases, personally served. 
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Oral hearing in this proceeding was held in Washington, D.C. on 
July 18, 1984. Sally O. Stratmoen, Esq., and Sherrie Kopka, Esq., of 
the Office of the General Counsel, United States Department of Ag- 
riculture, Washington, D.C., appeared on behalf of complainant. 

Respondent did not appear, either through a director or officer or 
through counsel. Counsel for complainant elected to proceed under 
rule 1.141(e) of the Uniform Rules of Procedure (7 CFR 1.141(e)). 
One witness testified on behalf of complainant and complainant in- 
troduced thirteen exhibits into evidence. 


FINDINGS OF FACT 


1. Respondent, at all times material, was a company which oper- 
ated a meat processing establishment in North Liberty, Indiana, 
and was a recipient of inspection services under Title I of the 
FMIA. The respondent’s mailing address was P.O. Box 85, North 
Liberty, Indiana, 46554. 

2. Melton Neale, at all times material, was President of and ten 
percent or more shareholder of, and responsibly connected with, 
the respondent. 

3. On or about November 1, 1982, in the United States District 
Court for the Northern District of Illinois. Melton Neale was con- 


victed of two misdemeanors, both for forgery of a USDA export cer- 
tificate stamp in violation of 21 U.S.C 611(b\(1) and 676(a). 

4. Melton Neale’s misdemeanor convictions constitute a lack of 
fitness on the part of respondent to engage in any business requir- 
ing inspection under Title I of the FMIA within the meaning of sec- 
tion 401 of the FMIA (21 U.S.C. 671). 


CONCLUSIONS 


Section 401 of the FMIA, (21 U.S.C. 671) provides, in relevant 
part, that: 


The Secretary may (for such period, or indefinitely, as 
he deems necessary to effectuate the purposes of this chap- 
ter) refuse to provide, or withdraw, inspection service 
under subchapter I of this chapter with respect to any es- 
tablishment if he determines, after opportunity for a loam. 
ing is accorded to the applicant for, or recipient of, such 
service, that such applicant or recipient is unfit to engage 
in any business requiring inspection under subchapter I of 
this chapter because the applicant or recipient, or anyone 
responsibly connected with the applicant or recipient, has 
been convicted, in any Federal or State court, of (1) any 
felony, or (2) more than one violation of any law, other 
than a felony, based upon the acquiring, handling or distri- 
bution or unwholesome, mislabeled, or deceptively pack- 
aged food or upon fraud in connection with transactions in 
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food. This section shall not affect in any way other provi- 
sions of this chapter for withdrawal of inspection services 
under subchapter I of this chapter from establishments 
failing to maintain sanitary conditions or to destroy con- 
demned carcasses, parts, meat or meat food products. 


For the purpose of this section a person shall be deemed 
to be responsibly connected with the business if he was a 
partner, officer, director, holder, or owner of 10 per 
centum or more of its voting stock or employee in a mana- 
gerial or executive capacity. ... 


The serious nature of Melton Neale’s misdemeanor convictions, 
as set forth in the Findings of Fact, and in the testimony of the 
complainant’s witness, render the respondent unfit to engage in 
any business requiring inspection under Title I of the FMIA within 
the meaning of section 401 of the FMIA (21 U.S.C. 671). According 
to testimony and documentation, Mr. Neale who was and is respon- 
sibly connected with respondent Omega Packing, personally was in- 
volved in the use of forged export stamps on meat food products 
which were not eligible to be so stamped. 


ORDER 


Inspection services under Title I of the FMIA are withdrawn 
from and denied to respondent, its successors, affiliates, or assigns, 
for four (4) years. 

The facts and circumstances as set forth shall be published. 

This decision and order will become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Secre- 
tary by a party to the proceeding within 30 days after service as 
provided in sections 1.139 and 1.145(a) of the Rules of Practice (7 
CFR 1.139 and 1.145(a)). 

Copies hereof shall be served on the parties. 

[Decision and Order became final and effective on October 18, 
1984.] 
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In Re: S.M. Tutt, Steven H. Tutr and Epwarp Max BECKNELL. 
HPA Docket No. 187. Decided September 28, 1984. 


Respondent (S.M. Tutt) above consents to decision—Civil penalty. 


Robert A. Ertman, for complainant. 
Edward F. Gordon, Brentwood, Tennessee, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION (S.M. TUTT only) 


This is an administrative proceeding under the Horse Protection 
Act as amended (15 U.S.C. 1821 et seg.), instituted by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture, charging 
that respondents have violated the Horse Protection Act, as amend- 
ed. This consent decision is entered under authority of the applica- 
ble Rules of Practice (7 CFR 1.138). 

Respondent S.M. Tutt admits the jurisdictional allegations of the 
complaint, specifically admits the jurisdiction of the Secretary of 
Agriculture, neither admits nor denies the remaining allegations of 
the complaint, and waives oral hearing and further procedure. Re- 


spondent S.M. Tutt and complainant consent to the issuance of the 
following order: 


ORDER 


Respondent S.M. Tutt is assessed a civil penalty of $1,000.00, 
which shall be paid by certified check or money order payable to 
the order of the Treasurer of the United States and forwarded to 
Robert A. Ertman, Office of the General Counsel, Room 2014, 
South Building, United States Department of Agriculture, Wash- 
ington, D.C. 20250, within thirty (30) days from the date this order 
becomes effective. This order shall be effective upon service on re- 
spondent S.M. Tutt. 
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DISCIPLINARY DECISIONS 


In Re: Cato F. “Rick” Lunort, III. P&S Docket No. 6262. Decided 
July 20, 1984. 


Dealer—Issuing insufficient funds checks—Failure to pay full purchase price— 
Suspension—-Default. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was 
informed in a letter of service that an answer should be filed pur- 
suant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Cato F. “Rick” Lundt, III, hereinafter referred to as the re- 
spondent, is an individual whose principal place of business is lo- 
cated in Independence, Kansas. Respondent’s business mailing ad- 
dress is 2411 Sue Lane, Independence, Kansas 67301. 

(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account. 
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2. (a) Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock and in purported 
payment therefor, issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit and available in the account upon 
which such checks were drawn to pay such checks when presented. 

(b) Respondent, in the transactions set forth in paragraph II of 
the complaint, purchased livestock and failed to pay, when due, the 
full purchase price of such livestock. 

(c) As of January 9, 1984, there remained unpaid by the re- 
spondent a total of $109,706.48 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
§ 213(a), 228b). 


ORDER 


Respondent Lundt, his agents and employees, directly or through 
any corporate or other device, in connection with his business oper- 
ations subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available in the account upon which 
such checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 
and 

3. Failing to pay the full purchase price of livestock. 

Respondent Lundt is suspended as a registrant under the Act for 
a period of four months. 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[This decision and order became final September 1, 1984.] 
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In Re: CacHE VALLEY Auction, INc., Davin W. BECKSTEAD, AND 
Eppir S. JENSEN. P&S Docket No. 6203. Decided September 4, 
1984. 


Market agency—Dealer—Insolvency—Custodial account—Inadequate recordkeep- 
ing—Civil penalty—Suspension—Consent. 


Peter Train, for complainant. 
Dallin T. Phillips, Preston, Idaho, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by 
a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, alleging 
that the financial condition of the corporate respondent does not 
meet the requirements of the Act and that the respondents have 
willfully violated the Act and the regulations issued thereunder (9 
CFR § 201.1 et seg.). This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations of Para- 
graphs I and II of the complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this pro- 
ceeding and such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Cache Valley Auction, Inc., hereinafter referred to as the cor- 
porate respondent, is an Idaho corporation whose mailing address 
is West Oneida, Preston, Idaho 83263. 

2. The corporate respondent is, and at all times material herein 
was: 

- (a) Engaged in the business of conducting and operating the 
Cache Valley Auction, Inc. stockyard, a posted stockyard subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 
(b) Engaged in the business of a market agency selling live- 
stock on a commission basis at the stockyard; and 
(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 
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38. David W. Beckstead and Eddie S. Jensen, hereinafter referred 
to as the individual respondents, are individuals whose business ad- 
dress is West Oneida, Preston, Idaho 83263. 

4. The individual respondents, David W. Beckstead and Eddie S. 
Jensen, at all times material herein were: 

(a) President and Vice-President, respectively, of the corporate 
respondent; and 

(b) Responsible for the direction, management and control of 
the corporate respondent. 

5. At all times material herein, all of the corporate stock issued 
by the corporate respondent was owned by members of the Beck- 
stead and Jensen families. 

6. The individual respondents are, and at all times material 
herein were, market agencies selling livestock on a commission 
basis within the meaning of and subject to the provisions of the 
Act. 

7. Respondent Jensen is, and at times material herein was, regis- 
tered with the Secretary of Agriculture as a dealer, buying and 
selling livestock in commerce for his own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents and em- 
ployees, and the individual respondents, their agents and employ- 
ees, directly or through any corporate or other device, in connec- 
tion with their operations subject to the Packers and Stockyards 
Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while their 
current liabilities exceed their current assets; 

2. Failing to deposit in their custodial account for shipper’s pro- 
ceeds, within the time prescribed by section 201.42 of the regula- 
tions (9 CFR § 201.42), an amount equal to the proceeds receivable 
from the purchase by respondents and others of livestock consigned 
to the corporate respondent for sale on a commission basis; and 

3. Failing to otherwise maintain their custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR § 201.42). 

Respondents shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in their oper- 
ations subject to the Act, including (1) a currently posted general 
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ledger; (2) an accounts receivable ledger showing the date the re- 
ceivable was incurred, the amount owed and the name of the 
person owing the receivable and the date paid; (8) an accurate cus- 
todial sales record; (4) a cash receipts and disbursements journal; 
(5) the paid invoices from vendors; (6) a market support journal; (7) 
a list of outstanding checks; and (8) a monthly reconciliation of 
both its general and custodial accounts. 

The corporate respondent is suspended as a registrant under the 
Act for a period of 14 days and thereafter until it demonstrates 
that the deficit in its custodial account for shippers’ proceeds has 
been eliminated and that it is no longer insolvent. When the corpo- 
rate respondent demonstrates that the deficit in its custodial ac- 
count for shippers’ proceeds has been eliminated and that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating its suspension after the expiration of the 14 
day period. 

Respondent Jensen is suspended as a registrant under the Act 
for a period of 14 days. 

Respondent Beckstead shall not engage in business as a market 
agency or dealer subject to this Act for a period of 14 days from the 
effective date of this Order. 


In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondents Beckstead and Jensen are each assessed a civil penalty 
in the amount of three thousand dollars (3,000.00). 

The provisions of the Order shall become effective on the sixth 
day after service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


In Re: Vircit C. Stuart AND WiLus D. Baker, d/b/a SUN VALLEY 
Livestock Auction. P&S Docket No. 6401. Decided September 
4, 1984. 


Market agency—Custodial account—Issuing insufficient funds checks—Engaging 
in business without bond—Failure to pay when due, full purchase price—Suspen- 
sion—Consent. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, 
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Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondents willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 
Respondents admit the jurisdictional allegations in paragraph I 
of the Complaint and Notice of Hearing and specifically admit that 
the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further 
procedure, and consent and agree, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Virgil C. Stuart and Willus D. Baker, hereinafter referred 
to as respondents, are partners doing business as Sun Valley Live- 
stock Auction and their business mailing address is Box 358, Hol- 
brook, Arizona 86025. 

(b) Respondents are, and at all times material herein were: 

(1) Engaged in the business of conducting and operating the 
Sun Valley Livestock Auction stockyard, a posted stockyard under 


the Act, hereinafter referred to as the stockyard; 

(2) Engaged in the business of buying and selling livestock in 
commerce on a commission basis at the stockyard and buying and 
selling livestock in commerce for their own account; and 

(3) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock for their own ac- 
count. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Virgil C. Stuart and Willus D. Baker, their agents 
and employees, directly or through any corporate or other device, 
shall cease and desist from: 

1. Failing to deposit in their “Custodial Account for Shippers’ 
Proceeds,” within the time prescribed by section 201.42 of the regu- 
lations (9 CFR § 201.42), an amount equal to the proceeds receiva- 
ble from the sale of consigned livestock; 
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2. Failing to otherwise maintain and use properly their “Custodi- 
al Account for Shippers’ Proceeds” in strict conformity with the re- 
quirements of section 201.42 of the regulations (9 CFR § 201.42); 

3. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock without having and maintaining suf- 
ficient funds on deposit and available in the bank account upon 
which such checks are drawn to pay such checks when presented; 

4. Failing to remit, when due, the net proceeds resulting from 
the sale of consigned livestock; 

5. Engaging in business in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and main- 
taining a reasonable bond or its equivalent; 

6. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay such 
checks when presented; and 

7. Failing to pay, when due, the full purchase price of livestock 
purchased. 

Respondents, in connection with their operations under the Act, 
shall keep and maintain accounts, records and memoranda which 
fully and correctly disclose their transactions subject to the Pack- 
ers and Stockyards Act and the regulations, including but not lim- 
ited to: a daily sales recap; a dealer account or market support 
journal; bi-weekly reconciliations of monies due Sun Valley and 
monies owed Sun Valley; scale tickets for country purchases; brand 
records, a systematic filing of purchase invoices; an accounts re- 
ceivable ledger; deposit slips and bank advice of charge notices; and 
current posting of all books and records. 

Respondents Stuart and Baker are suspended as registrants 
under the Act for a period of forty-two (42) days and thereafter 
until the deficit in their “Custodial Account for Shippers’ Pro- 
ceeds” has been eliminated and they have complied fully with the 
bonding requirements of the Act and regulations. When respond- 
ents demonstrate that the deficit in their “Custodial Account for 
Shippers’ Proceeds” has been eliminated and that they are in com- 
pliance with the bonding requirements of the Act and the regula- 
tions, a supplemental order will be issued in this proceeding termi- 
nating the suspension, after the expiration of the forty-two (42) day 
period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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In Re: Dwicut BraswE.i. P&S Docket No. 6393. Decided Septem- 
ber 7, 1984. 


Dealer—failure to comply with bonding requirements—Issuing insufficient funds 
checks—Failure to pay, when due, full purchase price—Suspension-—Consent. 


Peter Train, for complainant. 
Robert B. Thompson, Gainesville, Georgia, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seqg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dwight Braswell, hereinafter referred to as the respondent, is 
an individual whose mailing address is 479 North Price Road, 
Buford, Georgia 30518. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Dwight Braswell, his agents and employees, directly 
or through any corporate or other device, in connection with his ac- 
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tivities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations; 

2. Issuing checks or drafts in payment for livestock without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

3. Failing to pay, when due, for livestock; and 

4. Failing to pay for livestock. 

Respondent Dwight Braswell is suspended as a registrant under 
the Act for a period of 90 days and thereafter until such time as he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent demonstrates that he is in full 
compliance with such bonding requirements, a supplemental order 
will be issued in this proceeding terminating this suspension after 
the expiration of the 90 day period. 

The provisions of this order shall become effective on the sixth 


day after service of this order on the respondent. 
Copies of this decision shall be served upon the parties. 


In Re: Jasper Meat Processors, INc. AND G.E. Hawkins. P&S 
Docket No. 6217. Decided July 30, 1984. 


Packer—Issuing insufficient funds checks—Failure to pay, when due, full pur- 
chase price—Failure to hold assets in trust—Civil penalty—Default. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a Complaint and 
Notice of Hearing filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act and regula- 
tions promulgated thereunder (9 CFR § 201.1 et seq.). 
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Copies of the Complaint and Notice of Hearing and Rules of 
Practice (7 CFR § 1.130 et seg.) governing proceedings under the 
Act were served upon respondent Jasper Meat Processors, Inc., by 
the Hearing Clerk by certified mail, and personally served upon re- 
spondent G.E. Hawkins. Respondents were informed in a letter of 
service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission 
of all the material allegations contained in the eee and 
Notice of Hearing. 

Respondents have failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint and Notice of Hearing, which are admitted by re- . 
spondents’ failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Jasper Meat Processors, Inc., hereinafter referred to as the 
corporate respondent, is a Florida corporation whose business mail- 
ing address is P.O. Box 931, Jasper, Florida 32052. 

(b) Corporate respondent is, and at all times material herein 
was: 

(1) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce; and 

(2) A packer, within the meaning of and subject to the provi- 
sions of the Act. 

2. (a) G.E. Hawkins, hereinafter referred to as the individual re- 
spondent, is an individual whose mailing address is East End Road, 
San Mateo, Florida 32088. 

(b) The individual respondent, at all times material herein, 
was: 

(1) General manager of the corporate respondent; 

(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(3) A packer, within the meaning of and subject to the provi- 
sions of the Act. 

3. (a) Corporate respondent, under the direction, management 
and control of the individual respondent, in connection with their 
operations as a packer, on or about the dates and in the transac- 
tions set forth in paragraph III(a) of the Complaint and Notice of 
Hearing, purchased livestock and in purported payment for such 
livestock, issued checks which were returned unpaid because re- 
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spondents failed to have sufficient funds on deposit and available 
in the account upon which such checks were drawn to pay such 
checks when presented for payment. 

(b) Corporate respondent, under the direction, management 
and control of the individual respondent, in connection with their 
operations as a packer, on or about the dates and in the transac- 
tions set forth in paragraph III(a) of the Complaint and Notice of 
Hearing, purchased livestock and failed to pay, when due, the full 
purchase price of such livestock. 

(c) As of August 17, 1983, there remained unpaid a total of 
$33,026.30 for such livestock purchases. 

4, Corporate respondent, under the direction, management and 
control of the individual respondent, failed to hold in trust assets 
required to be held in trust for the benefit of all unpaid cash sell- 
ers of livestock and gave an unfair preference to one unpaid cash 
seller of livestock in that, on or about July 19, 1983, respondents 
endorsed a check payable to the corporate respondent to the 
Thomas County Stockyards, Inc. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 3 herein, respond- 


ents have violated the provisions of sections 202(a) and 409 of the 
Act (7 U.S.C. §§ 192(a), 228b). 

By reason of the facts found in Finding of Fact 4 herein, respond- 
ents have violated the provisions of sections 202(a) and 206 of the 
Act (7 U.S.C. §§ 192(a), 195). 


ORDER 


Respondent Jasper Meat Processors, Inc., its officers, directors, 
agents and employees, successors and assigns, and respondent G.E. 
Hawkins, directly or indirectly, individually or through any corpo- 
rate or other device, in connection with their operations subject to 
the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which they are drawn to permit their payment upon 
presentation; 

2. Failing to pay, when due, for livestock purchases; 

3. Failing to hold in trust assets required to be held in trust for 
the benefit of all unpaid cash sellers of livestock until all such cash 
sellers are paid; and 

4, Giving an unfair preference to any unpaid cash seller of live- 
stock in the distribution of any asset subject to the pro rata inter- 
ests of all unpaid cash sellers of livestock. 
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In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent G.E. Hawkins is assessed a civil penalty in the amount of 
Five Thousand Dollars ($5,000.00). 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.139, 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final and effective September 10, 
1984.] 


In Re: StepHen P. Murray. P&S Docket No. 6230. Decided Septem- 
ber 13, 1984. 


Dealer—Failure to comply with bonding requirements—Insolvency—Issuing insuf- 
ficient funds checks—Failing to pay, when due, full purchase price—Cease and 
desist—Consent. 


Jory Hochberg, for complainant. 
James L. Dahiquist, Dubuque, Iowa, for respondent. - 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and stockyards 
Act (7 U.S.C. 181 et seg.) by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the financial condition of the respond- 
ent does not meet the requirements of the Act and that the re- 
spondent willfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Stephen P. Murray, doing business as Murray Livestock, here- 
inafter referred to as the respondent, is an individual whose busi- 
ness mailing address is Route 2, Cuba City, Wisconsin 53807. 
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2. The respondent is, and at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(b) A dealer within the meaning and subject to the provisions 
of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Stephen P. Murray, his agents and employees, direct- 
ly or indirectly through any corporate or other device, shall cease 
and desist from: 

1. Engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyard Act, as amended and sup- 
plemented, and the regulations, without having and maintaining a 
reasonable bond or its equivalent, as required by the Act and regu- 
lations; 

2. Operating as a dealer or a market agency subject to the Act 
while his current liabilities exceed his current assets; 

3. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

4. Failing to pay, when due, for livestock purchased; 

5. Failing to pay for livestock. 

Respondent shall not engage in business as a dealer or a market 
agency subject to the Act until such time as he obtains and files 
adequate bonding coverage or its equivalent and demonstrates that 
his current assets exceed his current liabilities. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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In Re: Martin D. Yoper. P&S Docket No. 6187. Decided September 
18, 1984. 


Dealer-Insolvency—Issuing insufficient funds checks—Failure to pay, when due, 
full purchase price—Suspension—Civil penalty—Consent. 


Barbara Harris, for complainant. 
Walter C. Grosjean, Wooster, Ohio, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent does not meet the requirements of the Act and that the 
respondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Martin D. Yoder, hereinafter referred to as the respondent, is 
an individual whose business mailing address is P.O. Box 14, 
Kidron, Ohio 44636. 

2. The respondent, at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Martin D. Yoder, directly or indirectly, individually 
or through any corporate or other device, in connection with his ac- 
tivities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging in business as a market agency or dealer while insol- 
vent, i.e., while his current liabilities exceed his current assets; 

2. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay such 
checks when presented for payment; and 

3. Failing to pay, when due, the full purchase price of livestock. 

The respondent is suspended as a registrant under the Act for a 
period of fourteen (14) days. However, the period of suspension 
shall be held in abeyance and not become effective unless the re- 
spondent, after an opportunity for oral hearing, is found to have 
violated any of the provisions of the order within one year of its 
effective date. 

Additionally, the parties expressly agree and acknowledge that 
the complainant would be free to seek additional sanctions for such 
future violations of the Act. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty of $3,800.00 (Three Thousand 
Eight Hundred Dollars). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: LEo Liss. P&S Docket No. 6409. Decided September 17, 1984. 


Dealer—Failure to comply with bonding requirements—Issuing insufficient funds 
checks—Failing to pay, when due, full purchase price—Suspension—Consent. 


Peter Train, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
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seq.). This decision is entered pursuant to the consent decision pro- 
visions of the rules of practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Leo Lies, hereinafter referred to as the respondent, is an indi- 
vidual whose mailing address is 8956 South Broadway, Wichita, 
Kansas 67233. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) A dealer within the meaning of, and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Leo Lies, his agents and employees, directly or 
through any corporate or other device, in connection with his ac- 
tivities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, 
as required by the Act and the regulations; 

2. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

3. Failing to pay, when due, for livestock; and 

4. Failing to pay for livestock. 

Respondent Leo Lies shall not engage in business as a dealer or 
market agency subject to the Act for a period of 120 days and 
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thereafter until such time as he complies fully with the bonding 
requirements under the Act and the regulations. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Frep Curry. P&S Docket No. 6256. Decided June 26, 1984. 


Dealer—Market agency—Failure to comply with bonding requirements—Suspen- 
sion—Default. 


Eric Paul, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seg.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were personally served 
upon respondent by an employee of the complainant. Respondent 
was informed in a personally served letter that an answer should 
be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allega- 
tions contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.189 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. Fred Currey, hereinafter referred to as the respondent, is an 
individual whose mailing address is P.O. Box 3, Burns, Oregon 
97720. 

2. Respondent is, and at all times material herein was: 
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(a) Engaged in the business of buying livestock in commerce on 
a commission basis; and 
(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 
Respondent was notified on February 5, 1982, that the $20,000.00 
surety bond maintained to secure the performance of his livestock 
obligations under the Act would be terminated on March 3, 1982, 
and that if he continued his livestock operations with adequate 
bond coverage or its equivalent, he would be in violation of section 
312(a) of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respondent 
has continued to engage in the business of a market agency, buying 
livestock in commerce on a commission basis, without maintaining 


bond coverage or its equivalent, as required by the Act and the reg- 
ulations. 


CONCLUSIONS 


Respondent, by reason of the facts found in this proceeding, has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 201.30). 


ORDER 


Respondent Fred Currey, individually or through any corporate 
or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Two Thou- 
sand Dollars ($2,000.00). 

The provisions of this order shall become effective on the sixth 
day after this decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service as provided in 
section 1.139 of the Rules of Practice (7 CFR § 1.139), unless ap- 
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pealled to the Judicial Officer within 30 days as provided in section 
1.145 of the Rules of Practice (7 CFR § 1.146). 
[This decision and order became final September 20, 1984.] 


In Re: Ray Lorton. P&S Docket No. 6259. Decided July 27, 1984. 


Market agency—lIssuing insufficient funds checks—Failure to pay, when due, full 
purchase price—Suspension—Default. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


. Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seg.) governing proceedings under the Act were personally served 
upon respondent. Respondent was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice 
and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDING OF FACT 


1. (a) Ray Lofton, hereinafter referred to as the respondent, is an 
individual whose principal place of business is located in Fayette- 
ville, Arkansas. Respondent’s business mailing address is P.O. Box 
1111, Rogers, Arkansas 72756. 

(b) Respondent, at all times material herein, was: 
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(1) Engaged in the business of buying livestock in commerce 
on a commission basis, and buying and selling livestock in com- 
merce for his own account; and 

(2) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for his own account. 

2. (a) Respondent, in connection with his business as a dealer, on 
or about the dates and in the transactions set forth in paragraph II 
of the complaint, purchased livestock and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have suf- 
ficient funds on deposit and available in the account upon which 
such checks were drawn to pay such checks when presented. 

(b) Respondent, in the transactions set forth in paragraph II of 
the complaint, purchased livestock and failed to pay, when due, the 
full purchase price of such livestock. 

(c) As of December 1, 1983, there remained unpaid by the re- 
spondent a total of $29,955.31 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
§§ 213(a), 228b). 


ORDER 


Ray Lofton, his agents and employees, directly or through any 
corporate or other device, in connection with his business subject to 
the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available in the account upon which 
such checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 
and 

3. Failing to pay the full purchase price of livestock. 

Respondent Lofton is suspended as a registrant under the Act for 
a period of four months. 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.189, 1.145). 

Copies hereof shall be served on the parties. 

[This decision and order became final October 22, 1984.] 
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In re: Unton Packinc Company Arizona, d/b/a ARIZONA BEEF 
Company. P&S Docket No. 6387. DEcIDED SEPTEMBER 21, 1984. 


Packer—Altering or misrepresenting hot or cold weights of livestock carcasses— 
Selling livestock carcasses and issuing documents based on or showing inaccurate 
hot or cold weights—Accounts and records—Civil penalty—Consent. 

Allan R. Kahan, for complainant. 

Alvin F. Howard, Los Angeles, California, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully vio(ated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 


admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Union Packing Company—Arizona, doing business as Arizona 
Beef Company, hereinafter referrred to as the respondent, is an Ar- 
izona corporation whose main office is located in Phoenix, Arizona. 
Its business mailing address is 2401 South 19th Avenue, Phoenix, 
Arizona 85009. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of purchasing livestock in commerce 
for slaughter and of manufacturing or preparing meats and meat 
food products for sale or shipment in commerce; and 

(b) A packer within the meaning and subject to the provisions of 
the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Union Packing Company—Arizona, its officers, direc- 
tors, agents and employees, directly or through any corporate or 
other device, shall cease and desist from: 

1. Altering or misrepresenting the actual hot or cold weight of 
livestock carcasses sold on a weight basis; 

2. Selling livestock carcasses on the basis of altered or inaccurate 
hot or cold weights; 

3. Issuing or causing to be issued trip sheets and other documents 
showing hot or cold weights other than the true and correct hot or 
cold weights of the livestock carcasses. 

Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in its operations subject to the Packers 
and Stockyards Act, including but not limited to hot weight sheets 
or similar documents, shipping manifests, and accounts of sale 
showing the true and accurate weights of all iivestock carcasses or 
parts thereof sold on a weight basis. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent is assessed a civil penalty in the amount of five thousand 
dollars ($5,000.00), which shall be payable by a certified check or 
money order to the Treasurer of the United States. 

Respondent shall deliver a copy of this Decision and Order to all 
of its personnel whose duties or responsibilities include, in whole or 
in part, the weighing of livestock carcasses (hot and cold weighing), 
and the billing and invoicing to purchasers of livestock carcasses of 
parts thereof. 

The provisions of this order shall become effective on the first 
day after service of this order on the respondnts. 

Copies of this decision shall be served upon the parties. 
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In Re: James D. Witcoxson. P&S Docket No. 6410. Decided Sep- 
tember 24, 1984. 


Dealer—Failure to comply with bonding requirements—Issuing insufficient funds 
checks—Failure to pay, when due, full purchase prices—Suspension—Consent 


Peter Train, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent has willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR § 201.1 
et seq.). This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James D. Wilcoxson, hereinafter referred to as the respondent, 
is an individual whose mailing address is R.R. 4, Columbia City, In- 
diana 46725. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent James D. Wilcoxson, his agents and employees, di- 
rectly or through any corporate or other device, in connection with 
his activities subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, 
as required by the Act and the regulations; 

2. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

3. Failing to pay, when due, for livestock; and 

4. Failing to pay for livestock. 

Respondent James D. Wilcoxson is suspended as a registrant 
under the Act for a period of 120 days and thereafter until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 


order will be issued in this proceeding terminating this suspension 
after the expiration of the 120 day period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Roscoe Rocrers. P&S Docket No. 6417. Decided October 3, 
1984. 


Dealer—Failure to comply with bonding requirements—Civil penalty—Consent 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
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visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Roscoe Rogers, hereinafter referred to as the respondent, is an 
individual whose mailing address is 321 W. 15th Street, Columbia, 
Tennessee 38402. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Roscoe Rogers, individually or through any corporate 
or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Seven Hun- 
dred Fifty Dollars ($750.00). 

The provisions of this order shall nodinne effective on the sixth 
day after service of this order on the respondent. 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 43 Number 5 


Copies of this decision shall be served upon the parties. 


In Re: Witu1aM R. Smyer. P&S Docket No. 6253. Decided October 4, 
1984. 


Dealer—Failure to comply with bonding requirements—Civil penalty—Consent. 


Peter Train, for complainant. 
Frederick H. Sherman, Deming, New Mexico, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 


§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. William R. Smyer, hereinafter referred to as the respondent, is 
an individual whose mailing address is 1603 Bryant, P.O. Box 135, 
Deming, New Mexico 88030. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent William R. Smyer, individually or through any cor- 
porate or other device, in connection with his activities subject to 
the Packers and Stockyards Act, shall cease and desist from engag- 
ing in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 

Respondent presently has the required bond or its equivalent. 
Accordingly, no suspension is warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Seven Hun- 
dred Fifty Dollars ($750.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: James E. Wimpy. P&S Docket No. 6282. Decided October 4, 
1984. 


Market agency—Dealer—Failure to comply with bonding requirements—Failure 
to keep and maintain adequate records—Suspension—Civil penalty—Consent. 


Barbara Harris, for complainant. 
William S. Hardnan, Gainesville, Georgia, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Respondent James E. Wimpy is an individual doing business 
as Southland Cattle Company. Respondent Wimpy’s principal place 
of business is located at Duluth, Georgia, and his mailing address is 
3726 Woodberry Drive, Duluth, Georgia 30136. 

2. Respondent Wimpy, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a market 
agency, to buy livestock in commerce on a commission basis, and as 
a dealer, to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent James E. Wimpy, his agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from engaging in business in any capacity for which bonding is re- 
quired by the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations issued thereunder, without filing and 
maintaining a reasonable bond or its equivalent as required by the 
Act and the regulations. 

Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in his business subject to the Act includ- 
ing copies of all purchase and sales invoices, and such additional 
records as are necessary to show the number and weight of live- 
stock bought and sold each business day, the prices paid or received 
therefor, and the commissions or other charges made for his serv- 
ices. 

Respondent James E. Wimpy is suspended as a registrant under 
the Act until he complies fully with the bonding requirements of 
the Act and the regulations. When respondent Wimpy demon- 
strates that he is in full compliance with the bonding require- 
ments, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent James E. Wimpy is assessed a civil penalty of Five Hun- 
dred Dollars ($500.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 
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Copies of this decision shall be served upon the parties. 


In Re: Ray A. Jonnson. P&S Docket No. 6413. Decided October 9, 
1984. 


Dealer—Issuing insufficient funds checks—Failure to pay, when due, full pur- 
chase price—Insolvency-Suspension—Consent. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent’s financial condi- 
tion does not meet the requirements of the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
and that the respondent wilfully violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ray A. Johnson, hereinafter referred to as the respondent, is 
an individual whose mailing address is Rural Route #1, Goreville, 
Illinois 62939. 

2. Respondent is, and at all times material herein was, engaged 
in the business of buying and selling livestock in commerce for his 
own account and the accounts of others. 

3. Respondent is registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 


parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Issuing checks in purported payment for livestock without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which they are drawn to pay such checks 
when presented for payment; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Failing to pay the full purchase price of livestock, and 

4. Engaging in business as a market agency or dealer while his 
current liabilities exceed his current assets. 

Respondent is suspended as a registrant for one hundred twenty 
(120) days and thereafter until he demonstrates that he is no 
longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension after the expiration of the 120 
day period of suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Paris VEAL Company, Inc. P&S Docket No. 6416. Decided 
October 9, 1984. 


Dealer—Failure to comply with bonding requirements—Civil penalty—Consent. 

Peter Train, for complainant. 

James P. Baker, Cumberland, Virginia, for respondent. 

Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
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visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Paris Veal Company, Inc., hereinafter referred to as the re- 
spondent, is a corporation organized and existing under the laws of 
the State of Virginia. Respondent’s business mailing address is 
Route 1, Box 54, Cartersville, Virginia 23027. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Paris Veal Company, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any 
corporate or other device, in connection with its activities subject 
to the Packers and Stockyards Act, shall cease and desist from en- 
gaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

Respondent is suspended as a registrant under the Act until such 
time as it complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that it is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 
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The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 
Copies of this decision shall be served upon the parties. 


In Re: Lester V. Harpy and Les Harpy anp Sons, Inc. P&S 
Docket No. 6209. Decided October 15, 1984. 


Packer—Failure to pay, when due, full purchase price—Misrepresentation of 
records—Civil penalty—Consent. 


Allan Kahan, for complainant. 
A. Dean Jeffs, Provo, Utah, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents willfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Les Hardy and Sons, Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation organized and operated in the 
State of Utah. Its business mailing address is RFD, Box 19-A, 
Springville, Utah 84663. 

(2) The corporate respondent is and, at all times material herein, 
was: 

(a) Engaged in the business of purchasing livestock in com- 
merce for purposes of slaughter, and of manufacturing or prepar- 
ing meats or meat food products for sale or shipment in commerce; 
and 
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(b) A packer within the meaning of the Act and subject to the 
provisions of the Act. 

(3) Lester V. Hardy, hereinafter referred to as the individual re- 
spondent, is an individual whose mailing address is RFD, Box 19- 
A, Springville, Utah 84663. 

(4) The individual respondent is and, at all times material herein, 
was: 

(a) President, a member of the board of directors and owner of 
eighty-four percent (84%) of the outstanding stock of the corporate 
respondent; and 

(b) Responsible for the management, direction and control of 
the practices and activities of the corporate respondent. 

(5) The individual respondent is and, at all times material herein, 
was a packer within the meaning of the Act and subject to the pro- 
visions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Les Hardy and Sons, Inc., its officers, directors, 
agents and employees, and respondent Lester V. Hardy, individual- 
ly, or as an officer, director, agent or employee of respondent Les 
Hardy and Sons, Inc., or through any corporate or other device, 
shall cease and desist from: 

1. Failing to pay, when due, the full purchase price for livestock; 

2. Issuing, or causing to be issued, accounts of purchase to per- 
sons who have sold livestock to respondents which fail to show a 
true written account of such purchase showing the number, weight 
and price of the livestock; 

3. Issuing, or causing to be be issued, accounts of purchase to per- 
sons who have sold livestock to respondents on a carcass weight or 
carcass grade and weight basis which fail to show the number, 
weight and price of carcasses of each grade (identifying the grade) 
and the ungraded carcasses, an explanation of any condemnations, 
and any other information affecting final accounting. 

Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their busi- 
ness as a packer under the Act, including accounts of purchase 
which show the number, weight, price, and where applicable, price 
of the carcasses of each grade and of the ungraded carcasses. 
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Les Hardy and Son, Inc., and Lester V. Hardy are hereby jointly 
and severally assessed a civil penalty in the amount of Five Thou- 
sand Dollars. The payment of Four Thousand Dollars ($4,000.00) 
shall be suspended provided that for a period of ten (10) years from 
the effective date of this order, respondents shall not violate the 
cease and desist provisions of this order. In the event that respond- 
ents are found, after hearing, to have violated any provision of this 
order, this agreement shall not be construed to prohibit the assess- 
ment of an additional civil penalty for such violations. 

The provisions of this order shall become effective on the first 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


In Re: Harotp Kornsrust. P&S Docket No. 6241. Decided October 
16, 1984. 


Dealer—Failure to comply with bonding requirements—Suspension—Civil penal- 
ty—Consent. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seqg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Harold Kornbrust, hereinafter referred to as the respondent, is 
an individual whose mailing address is Route 1, Marceline, Missou- 
ri 64658. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Harold Kornbrust, individually or through any cor- 
porate or other device, in connection with his activities subject to 
the Packers and Stockyards Act, shall cease and desist from engag- 
ing in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until such time as he complies 
fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in full compliance 
with such bonding requirements, a supplemental order will be 
issued in this proceeding terminating this suspension, after the ex- 
piration of the 14 day period. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of Two Thou- 
sand Dollars ($2,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 48 Number 5 


In Re: CLARENCE Neppt. P&S Docket No. 6247. Decided October 18, 
1984. 


Market agency—Insolvency—Failure to comply with bonding requirements—Issu- 
ing insufficient funds checks—Failing to pay full purchase price—Misrepresenta- 
tion—Suspension—Consent. 


Eric Paul, for complainant. 
C.R. Hannan, Council Bluffs, Iowa, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of re- 
spondent Clarence Neppl failed to meet the financial requirements 
of the Act and that the respondent wilfully violated the Act and 
the regulations issued thereunder (9 CFR §201.1 et seg.). An 
amended complaint was subsequently filed to allege additional 
wilful violations. This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the amended complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Clarence Neppl, hereinafter referred to as the respondent, is 
an individual doing business as Neppl Livestock whose business 
mailing address is Box 71, Henderson, Iowa 51541. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account, and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, and as a 
market agency to buy livestock in commerce on a commission 
basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Clarence Neppl, his agents and employees, directly 
or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Engaging in business as a dealer or market agency while his 
current liabilities exceed his current assets; 

2. Engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations; 

3. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

4, Failing to pay, when due, the full purchase price of livestock. 

5. Failing to pay the full purchase price of livestock; 

6. Issuing purchase invoices or other accounts of sale on the basis 
of false and incorrect weights or prices; and 

7. Collecting from the buyers of livestock on the basis of false 
and incorrect weights or prices. 

Respondent Clarence Neppl shall keep accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business subject to the Act, including a check register, 
a purchase and sales journal, an inventory record, a general ledger, 
scale tickets, and accounts of sale which show the true and correct 
weight of livestock sold on a transfer of weight basis. 

Respondent Clarence Neppl is suspended as a registrant under 
the Act for a period of nine months and thereafter until he demon- 
strates that he is no longer insolvent and is in full compliance with 
the bonding requirements under the Act and the regulations. 
When respondent Neppl demonstrates that he is no longer insol- 
vent and that he is in full compliance with the bonding require- 
ments, a supplemental order shall be issued in this proceeding ter- 
minating the suspension, after the expiration of the nine month 
period. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 
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Copies of this decision shall be served upon the parties. 


In Re: Patmer G. Huincs, Ronnie C. Austin, and GEORGE CLIN- 
TON McDoNnNELL. P&S Docket No. 5744. Decided October 23, 
1984. 


Dealer—Misrepresentation—Suspension—Civil penalty—Consent. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION AS TO RESPONDENT McDONNELL 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. §181 et seg.) by a complaint filed by the Acting 
Deputy Administrator, Packers and Stockyards Administration 
(formerly Packers and Stockyards, Agricultural Marketing Service), 
United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

Respondent George C. McDonnell admits the jurisdictional alle- 
gations in paragraph I of the complaint and specifically admits 
that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and fur- 
ther procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this deci- 
sion. 

Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. George Clinton McDonnell, hereinafter referred to as respond- 
ent McDonnell, is an individual whose mailing address is 205 
Center Street, Box 386, Whitesboro, Texas 76273. 

2. Respondent McDonnell is, and at all times material herein 
was: 
(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 
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CONCLUSIONS 


Respondent George C. McDonnell having admitted the jurisdic- 
tional facts and the parties having agreed to the entry of this deci- 
sion, such decision will be entered. 


ORDER 


Respondent McDonnell, individually or as a partner, or through 
any corporate or other device, shall cease and desist from: 

1. Billing or collecting from any person for whom livestock is 
purchased or to whom he sells livestock on the basis of prices other 
than that agreed upon the purchase or sales agreement between 
the parties. 

2. Billing or collecting from any person for whom livestock is 
purchased or to whom he sells livestock on the basis of false and 
incorrect weights. 

3. Preparing or causing to be prepared accounts or purchase for 
livestock purchased on commission at prices and weights other 
than the actual purchase prices and weights. 

Respondent McDonnell is suspended as a registrant under the 
Act for 15 days. The suspension shall not become applicable until 
the conclusion of the period of incarceration which George C. 
McDonnell was sentenced to in the criminal contempt action, Civil 
Action No. S-81-81-CA, entered against the respondent on Septem- 
ber 12, 1984, in the United States District Court for the Eastern 
District of Texas. 

Respondent McDonnell is assessed a civil penalty of Five Hun- 
dred Dollars ($500.00), which shall be paid by the effective date of 
this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon the respondent. 

Copies hereof shall be served upon the parties. 
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In Re: DANE WALKER and JULIA WALKER. P&S Docket No. 6212. 
Decided October 23, 1984. 


Market agency—Misrepresentation—Custodial account—Civil penalty—Suspen- 
sion—Consent. 
Peter Train, for complainant. 


Edward A. Geltman, Washington, D.C. and Willis K. Kunz, Indianapolis, Indiana, 
for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 


has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dane Walker and Julia Walker, hereinafter referred to as the 
respondents, are partners doing business as Boone County Live- 
stock Center and as Dane Walker. The business mailing address of 
Boone County Livestock Center is P.O. Box 83, Lebanon, Indiana 
46052. The business mailing address of Dane Walker is R.R. #4, 
Lebanon, Indiana 46052. 

2. Respondents are, and at all times material herein were: 

(a) Engaged in the business of conducting and operating the 
Boone County Livestock Center stockyard, a posted stockyard 
under the Act; 

(b) Engaged in the business of a market agency selling live- 
stock in commerce on a commission basis and as a dealer buying 
and selling livestock in commerce for their own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis in the 
name of Boone County Livestock Center and as a dealer to buy and 
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sell livestock in commerce for their own account in the name of 
Dane Walker. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Dane Walker and Julia Walker, their agents and 
employees, directly or through any corporate or other device, shall 
cease and desist from: 

1. Misrepresenting to purchasers of livestock the actual weight of 
such livestock; 

2. Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of pur- 
chase, invoices, billings, scale tickets, or any other document show- 
ing false, inaccurate or misleading weight or price entries for such 
livestock; 

3. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading weight or price entries on 
accounts of purchase, invoices or billings; 

4. Failing to deposit in their custodial account for shippers’ pro- 
ceeds, within the time prescribed by section 201.42 of the regula- 
tions (9 CFR § 201.42), an amount equal to the proceeds receivable 
from the purchase by respondents and others of livestock consigned 
to the respondents for sale on a commission basis; and 

5. Failing to otherwise maintain their custodial account for ship- 
pers’ proceeds in strict conformity with the provisions of section 
201.42 of the regulations (9 CFR § 201.42). 

Respondents shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in their operations subject to the Packers 
and Stockyards Act, including (a) copies of invoices, accounts and 
billings, worksheets, and loadsheets documenting respondents’ pur- 
chase and sale of livestock, and showing the true and correct 
weights for such livestock; and (b) copies of all scale tickets pre- 
pared and issued in connection with the purchase or sale of live- 
stock. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondents Dane Walker and Julia Walker are jointly and severally 
assessed a civil penalty in the amount of five thousand dollars 
($5,000.00). 
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Respondents are suspended as registrants under the Act for a 
period of one hundred twenty (120) days and thereafter until they 
demonstrate that the deficit in their custodial account for shippers’ 
proceeds has been eliminated. When the respondents demonstrate 
that the deficit in their custodial account has been eliminated, a 
supplemental order will be issued in this proceeding terminating 
its suspension, after the expiration of the one hundred twenty (120) 
day period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


In Re: Maynarp Moen. P&S Docket No. 6238. Decided October 25, 
1984. 


Dealer—Failure to meet bonding requirements—Civil penalty—Consent. 


Thomas C. Heinz, for complainant. 
Richard A. Glynn, Sisseton, South Dakota, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seqg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Maynard Moen, hereinafter referred to as the respondent, is 
an individual whose mailing address is P. O. Box 118, Sisseton, 
South Dakota 57262. 

2. Respondent is, and at all times material herein was: 
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(a) Engaged in the business of buying livestock in commerce on 
a commission basis; and 
(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 
3. As of the date of this decision, respondent had acquired the 
bond required by the Act and the regulations. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Maynard Moen, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 


In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Two Thou- 
sand Five Hundred Dollars ($2,500.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: Gary WESSELS d/b/a GASLEBURG HorsE MARKET and KNox- 
VILLE SALE Barn. P&S Docket No. 6423. Decided October 29, 
1984. 


Market agency—Failure to comply with bonding requirements—issuing insuffi- 
cient funds checks—Failure to remit sale net proceeds—Failure to pay, when due, 
full purchase price—Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
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ment of Agriculture, alleging that the respondent willfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seqg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gary Wessels, hereinafter referred to as the respondent, is an 
individual who at all times material herein was doing business as 
Galesburg Horse Market and Knoxville Sale Barn. His principal 
place of business is located at Galesburg, Illinois. Respondent’s 
business mailing address is 1800 West Main Street, Galesburg, IIli- 
nois 61401. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Galesburg Horse Market and Knoxville Sales Barn stockyard, a 
stockyard posted under and subject to the provisions of the Act, 
hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Gary Wessels, his agents and employees, directly or 
through any corporate other device, shall cease and desist from: 

1 Engaging in business in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and main- 
taining a reasonable bond or its equivalent, as required by the Act 
and regulations; 
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2. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock without maintaining sufficient funds 
on deposit and available in the account upon which such checks 
are drawn to pay such checks when presented; 

3. Failing to remit to the owners and consignors of livestock, 
when due, the net proceeds resulting from the sale of consigned 
livestock; 

4. Issuing checks in payment for livestock purchased without 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

5. Failing to pay, when due, the full purchase price of livestock; 
and 

6. Failing to pay the full purchase price of livestock. 

The respondent is suspended as a registrant under the Act for a 
period of 180 days and thereafter until he demonstrates that he is 
in full compliance with the bonding requirements of the Act and 
the regulations. When the respondent demonstrates that he is in 
full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension 
after the expiration of the 180-day period. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In Re: GERALD E. Noster and MApDELINE A. Noster. P&S Docket 
No. 6159. Decided October 31, 1984. 


Dealer—Insolvency—Failure to pay, when due, full purchase price—Issuing drafts 
without authorization—Consent. 


Thomas Heinz, for complainant. 
Kurt H. Sorensen, Alturas, California, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that respondents’ financial condition does 
not meet the requirements of the Act and that the respondents wil- 
fully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent deci- 
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sion provisions of the Rules of Practice applicable to this proceed- 
ing (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gerald E. Nosler and Madeline A. Nosler, hereinafter referred 
to as the respondents, are individuals doing business as Nosler 
Livestock with their principal place of business located at 605 N. 
Main Street, Alturas, California, and a mailing address at P.O. Box 
1450, Alturas, California 96101. 

2. Respondents at all times material herein were: 

(a) Engaged in the business of buying and selling livestock in 
commerce for their own account or the account of others and 
buying livestock in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as dealers to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents, their agents and employees, directly or through 
any corporate or other device, in connection with their activities 
subject to the Act, shall cease snd desist from: 

1. Egaging in the business of a dealer or market agency while 
their current liabilities exceed their current assets; 

2. Failing to pay, when due, the full purchase price of livestock 
purchased; and 

3. Issuing drafts in payment for livestock without first obtaining 
express, written agreements from the livestock sellers authorizing 
payment by draft. 

Respondents in connection with their operations as dealers and 
market agencies, shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose their transactions 
subject to the Packers and Stockyards Act and the regulations, in- 
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cluding but not limited to, a daily record of all purchases and sales 
of livestock. 

Respondents are suspended as registrants under the Act for a 
period of 60 days and thereafter until they are no longer insolvent. 
When respondents demonstrate they are no longer insolvent, a sup- 
plemental order terminating this suspension will be issued in this 
proceeding, after the expiration of the 60 day period. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on respondents. 

Copies hereof shall he served upon the parties. 


In Re: HarrisoONBURG WHOLESALE Meat Company, Inc. P&S 
Docket No. 6404. Decided October 31, 1984. 
Packer—Failure to pay, when due, full purchase price—Civil penalty—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harrisonburg Wholesale Meat Company, Inc., hereinafter re- 
ferred to as the respondent, is a Virginia corporation with its prin- 
cipal place of business located at Harrisonburg, Virginia. Respond- 
ent’s business mailing address is P.O. Box 82, 256 Charles Street, 
Harrisonburg, Virginia 22801. 
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2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and manufacturing and preparing meats 
and meat products for sale and shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The respondent, its officers, directors, agents, employees, succes- 
sors and assigns, in connection with its business subject to the Act, 
shall cease and desist from failing to pay, when due, the full pur- 
chase price of livestock. 

Respondent is assessed a civil penalty in the amount of One 
Thousand Dollars ($1,000.00). 

The provisions of this order shall become effective on the first 


day after service of this decision on the respondent. 
Copies of this decision shall be served upon the parties. Harrison- 
burg Wholesale Meat Company, Inc. 
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In Re: Interstate Meat PackinG CoMPANY, a corporation, and 
TEUNIS TERLOUW, an individual. P&S Docket No. 6104. Decided 
September 14, 1984. 


Peter Train, for complainant. 
Respondent, pro se 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING EXTENSION OF TIME FOR APPEAL 


On September 13, 1984, respondent Teunis Terlouw filed a 
motion to extend the time for filing an appeal from the initial deci- 
sion and order issued in this proceeding on June 12, 1984. However, 
on August 11, 1984, respondent Terlouw was served with a copy of 
the order by the Judicial Officer dismissing his original appeal, 
without prejudice, and permitting him to file a proper appeal 
within 30 days after service, or by September 10, 1984. Since a 
timely appeal was not filed, the Hearing Clerk issued a notice to 
respondents on September 11, 1984, that the initial decision and 
order had become final and effective. 

It is the consistent practice of this Department to refuse to hear 
an appeal (or to grant an extension of time for filing an appeal) 
after the initial decision and order has become final. Jn re Toscony 
Provision Co., 43 Agric. Dec. ___ (Jul. 12, 1984), and cases cited 
(copy attached). Accordingly, respondent’s motion should be denied. 

Respondent’s motion for an extension of time for filing an appeal 
is denied. 


In Re: LANDMARK BEEF Processors, INC., JOHN M. BURBANK, ALAN 
SILVERBERG, RONALD HILLMAN AND CHAIN TREIBATCH. P&S 
Docket No. 6174. Decided October 2, 1984. 


Allan Kahan, for complainant. 
James H. Zander, Encino, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DISMISSING APPEAL 


Respondent Ronald Hillman’s interlocutory appeal is hereby dis- 
missed since an appeal may be filed only “after receiving service of 
the Judge’s decision” (7 CFR § 1.145(a)), which is defined as “the 
Judge’s initial decision made in accordance with the provisions of 5 
U.S.C. 556 and 557” (7 C.F.R. § 1.132(h)). 
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In Re: Paris VEAL Company, Inc. P&S Docket No. 6416. Decided 
October 9, 1984. 


Peter Train, for complainant. 
James P. Barber, Cumberland, Virginia, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


Contemporaneously with filing the consent decision in the above- 
captioned proceeding, complainant filed a motion requesting that 
the suspension provided for in the decision be terminated because 
respondent has demonstrated compliance with the bonding require- 
ments of the Act and regulations. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued in the above-captioned proceeding is terminated. The 
order shall remain in effect in all other respects. 


In Re: SoutH Fiormwa Packers, Inc. anpD H. Bruce GALLoway. 
P&S Docket No. 6274. Decided October 11, 1984. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, Complainant’s motion to dismiss the com- 
plaint in this proceeding is granted. Accordingly, the complaint is 
dismissed with respect to Respondent, H. Bruce Galloway and Re- 
spondent South Florida Packers, Inc. 


In Re: MicHarLt ALLEN Hatcuer. P&S Docket No. 6239. Decided 
October 51, 1984. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


SUPPLEMENTAL ORDER 


On May 21, 1984, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
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under the Act until such time as he complied fully with the bond- 
ing requirements under the Act and the regulations. 

Respondent is now in full compliance with such bonding require- 
ments. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued May 21, 1984, is terminated. The order shall remain in 
full force and effect in all other respects. 
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REPARATION DECISIONS 


NATIONAL FARMERS ORGANIZATION v. RICHARD O. Myers, CRESTON 
Livestock AUCTION, AND Myers CaTTLE Company. P&S Docket 
No. 6120. Decided September 6, 1984. 


Dealer—Market agency—Failure to pay agreed-upon purchase price—Contract 
Specifications disputed—Acceptance of goods—Reparation awarded. 


Cattle were sold by complainant to respondent, and complainant claimed that re- 
spondents failed to pay agreed-upon purchase price. Respondent’s counterclaim 
charged nonconformity of goods to contract specifications. Ruling found that 
first load of cattle conformed to contract specifications and was accepted. With 
respect to the second load, the parties reached an agreement adjusting the con- 
tract price. Respondents are obligated to pay for these cattle. 

Stuart D. Nielsen, Corning, Iowa, for complainant. 

Gerald Eftink, Kansas City, Missouri, for respondent. 

Peter V. Train, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et seg.), begun by a 
complaint filed on December 15, 1982, alleging that certain cattle 
were sold by complainant National Farmers Organization, herein- 
after NFO, to respondents, and that respondents failed to pay the 
agreed-upon purchase price. The initial claim was for $156,351.04, 
but was amended to $56,706.15 after complainant sold certain of 
the cattle in question and retained the proceeds. 

Copies of the amended complaint and the investigative report 
prepared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to the Rules of 
Practice were served on respondents Creston Livestock Auction, 
Inc., and Myers Cattle Co. on March 4, 1983. Respondent Richard 
O. Myers was served on March 5, 1983. A copy of the investigative 
report was served on complainant on March 7, 1983. 

On March 25, 1983, respondents filed an answer denying liability 
and alleging that the cattle did not meet the contract specifica- 
tions. On July 18, 1983, respondents filed a counterclaim seeking 
$9,934.10 for expenses incurred for care, feeding, transportation 
and lost commissions. On August 10, 1983, complainant replied to 
the counterclaim denying any liability. 

An oral hearing was held on September 14, 1983, at Des Moines, 
Iowa, before Peter V. Train, Esquire, of the Office of the General 
Counsel of this Department. Complainant was represented by 
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Stuart D. Nielsen, Esquire, Corning, Iowa. Respondents were repre- 
sented by William B. Deas, Esquire, Kansas City, Missouri, and 
Thomas Mullin, Esquire, Creston, Iowa. 

Complainant called nine witnesses and introduced 22 exhibits. 
Respondents introduced five exhibits. Respondent Richard Myers 
testified on behalf of the respondents. 

Complainant filed its brief on December 2, 1983. Respondents’ 
brief was filed on December 29, 1983. Complainant declined to file 
a reply brief. 

Reference to the transcript will use the designation “Tr.” 


FINDINGS OF FACT 


1. Complainant National Farmers Organization, hereinafter 
NFO, is a corporation whose principal place of business is located 
in Corning, Iowa. 

2. Complainant is, and at all times material herein was, engaged 
in the business of a dealer selling livestock in commerce as an 
agent for its members (the vendors) and is so registered with the 
Secretary of Agriculture. 

3. Respondent Creston Livestock Auction, Inc., is an Iowa corpo- 
ration registered with the Secretary of Agriculture as a market 
agency selling livestock on a commission basis and as a dealer 
buying and selling livestock in commerce for its own account, with 
its principal place of business located at 201 N. Cherry Street, Cres- 
ton, Iowa. 

4. Respondent Creston Livestock Auction, Inc., is also registered 
with the Secretary of Agriculture to do business under the trade 
name Myers Cattle Company to buy livestock in commerce on a 
commission basis and to buy and sell livestock in commerce for its 
own account. This registration is presently inactive. 

5. Respondent Richard O. Myers, hereinafter Myers, is an owner 
and vice-president of Creston Livestock Auction, Inc., and responsi- 
ble for the direction, management and control of its market agency 
and dealer operations. He is not registered with the Secretary of 
Agriculture to engage in business in his own name. 

6. Myers Cattle Company, named as a respondent in the com- 
plaint, is simply the trade name under which respondents Creston 
Livestock Auction Market, Inc., and Richard Myers engaged in the 
transaction at issue in this proceeding. It is, therefore, not a proper 
party to this proceeding. 

7. On August 20, 1982, respondent Myers, acting on behalf of re- 
spondent Creston Livestock Auction, Inc., doing business under the 
trade name Myers Cattle Company, contracted with NFO to pur- 
chase approximately 500 head of “exotic cross” steers in the weight 
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range of 475 to 500 pounds at the price of $72.00 per hundred- 
weight (hereinafter cwt.). 

8. The cattle involved in this matter were picked up at several 
points in Montana between October 26, and November 1, 1982, and 
transported directly to two individuals, Marvin Mahr, Indianola, 
Iowa, and Herman Reimer, Creston, Iowa, with whom respondents 
had previously contracted to sell the cattle purchased from NFO. 

9. The cattle were shipped to Marvin Mahr in two loads of 100 
and 90 head, respectively. They arrived at Mr. Mahr’s ranch some- 
time prior to November 3, 1982. 

10. Three loads totalling 278 head were shipped to Herman 
Reimer. One load arrived at Mr. Reimer’s place during the evening 
hours of Monday, November 1, 1982. The other two loads arrived at 
approximately 7:00 a.m. on Wednesday, November 3, 1982. 

11. Mr. Myers, Gary Ellis, Director, Feeder Cattle Division, Na- 
tional Farmers Organization, and Donald McGlothlen, an employee 
of NFO, viewed the cattle at Mr. Mahr’s farm. They agreed that 
the second load of 90 head shipped to Mr. Mahr did not meet the 
contract specifications. Accordingly, a $5.00 cwt reduction in the 
price was agreed upon. The total amount owed for the cattle 
shipped to Mahr’s farm was $67,320.72, calculated as follows: 47,770 
pounds at $72.00 cwt (Ex. B) plus 50,040 pounds at $65.80 cwt (Ex. 
D). 

12. Although the precise amount is in dispute, respondents do 
not deny that they owe NFO for the Mahr cattle . 

13. Myers, Ellis and McGlothlen also viewed the cattle at the 
Herman Reimer farm to determine whether the cattle met the con- 
tract specifications and, if not, to determine whether an accommo- 
dation could be reached. 

14. Although Gary Ellis testified that NFO was willing to pull 
out 28 to 30 head of cattle on the Reimer farm or make a monetary 
adjustment for these cattle and that Myers agreed that either of 
the two alternatives would be acceptable, Mr. Myers and Mr. 
McGlothlen both testified that despite attempts to reach an accom- 
modation no agreement was reached. 

15. Pending resolution of the dispute, the cattle were kept at 
Reimer’s farm where they were fed and cared for. Dr. William 
Sickles, a veterinarian hired by Reimer, inoculated the cattle for 
health purposes and injected them with compudose, a growth 
agent, on November 3, 1982, the day of their arrival at Herman 
Reimer’s place of business. 

16. A substantial number of the steers weighed significantly dif- 
ferent weights and were not of the “exotic cross” variety as speci- 
fied in the contract between Myers and NFO. 
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17. On Friday, November 12, 1982, Myers called Ellis and told 
him he could not use the cattle. The next day, Myers had the cattle 
sent to the Gene Kuhns feedlot, Greenfield, Iowa. 

18. NFO sought, in late November, to take the cattle from 
Kuhns’ feedlot with the intent to resell them through an auction, 
but were informed by Mr. Kuhns that the cattle were muddy from 
riding each other and were not fit to be sold at that time. 

19. On December 23, 1982, 276 head were sold at Lamoni Live- 
stock Sales Co., Inc., Lamoni, Iowa. The sale price was $115,129.86, 
less expenses of $3,432.80. NFO received a check from Lamoni for 
$111,697.06. 

20. The complaint herein was filed within 90 days of accrual of 
the cause of action alleged herein. 


CONCLUSIONS 


The first question to be resolved in this case is whether the cattle 
shipped by NFO conformed to the specifications of the contract, 
thereby obligating respondents to pay the contract price. The evi- 
dence is quite clear that there were substantial differences in the 
weights of the animals even though the contract specified that they 
should all weigh 475-500 pounds. Mr. McGlothlen, an employee of 
NFO during the period in question, testified that the cattle ranged 
in weight from 325-600 pounds (Tr. 291), an estimate supported by 
Mr. Mahr (Tr. 129), and Mr. Kuhns, the feedlot owner, who testi- 
fied that there was a 300 pound variation (Tr. 154). Witnesses 
Mahr, Reimer, and Sickles all testified that uniform weights were 
necessary so that the cattle could be fed uniform rations without 
special care and could be marketed at the same time. 

The contract also specified that the cattle would be exotic cross 
breeds. Mr. McGlothlen credibly testified that in his estimation, 
25-30% of the cattle were not exotic cross breeds (Tr. 279). Re- 
spondent Myers testified that it was 30% (Tr. 338). The disinterest- 
ed witnesses such as Mr. Kuhns, the feedlot owner, and Charles 
Cannon, owner of Lamoni Livestock, confirmed that these animals 
were not all exotic cross breeds. (Tr. 154, 171). 

On the basis of the entire record, it is concluded that the cattle 
did not meet the specifications of the contract. 

Complainant argues, however, that respondents exercised such 
dominion and control over these animals that they should be 
deemed to have accepted the cattle despite any defects. Respond- 
ents contend that they never accepted the cattle but, rather, justifi- 
ably and in a timely manner, rejected the cattle. Respondents 
argue further that if an acceptance is deemed to have occurred, 
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they properly revoked their acceptance after discovery of the non- 
conformity of the goods. 

If it is found that respondents justifiably and timely rejected the 
cattle or that they properly revoked their acceptance, the effect 
will be the same; they will not have to pay for the cattle. For the 
reasons set forth below, while the respondents accepted the cattle 
shipped to the Marvin Mahr farm, respondents never accepted the 
cattle shipped to the Herman Reimer farm and did, in a timely 
manner, communicate their rejection. 

Article 2 of the Uniform Commercial Code (hereinafter UCC) as 
adopted by the state of Iowa (Sec. 554.2101 et seg.) governs this 
matter. Section 554.2606 provides that: 


(1) Acceptance of goods occurs when the buyer 


(a) after a reasonable opportunity to inspect the goods signi- 
fies to the seller that the goods are conforming or that he 
will take or retain them in spite of their nonconformity; or 


(®) fails to make an effective rejection (subsection (1)) of Sec- 
tion 554.2602, but such acceptance does not occur until the 
buyer has had a reasonable opportunity to inspect them; or 


(c) does any act inconsistent with the seller’s ownership; but 
if such act is wrongful as against the seller it is an accept- 
ance only if ratified by him. 


(2) Acceptance of a part of any commercial unit is accept- 
ance of that entire unit. 

Complainant urges that an acceptance be found because when re- 
spondents had the cattle picked up in Montana and taken to Iowa, 
delivery was completed and title to the cattle passed to respond- 
ents. The question of delivery and title to the cattle is separate and 
distinct, however, from the issue of whether an acceptance of goods 
shipped under a contract has occurred. Jacob Hartz Seed Company, 
Inc. v. E.R. Coleman Co., 271 Ark. 756, 758, 612 S.W.2d 91, 92 
(1981). Trucking the cattle from Montana to Iowa by individuals 
engaged by respondents for that purpose does not constitute an ac- 
ceptance of the goods because the UCC requires that a buyer be al- 
lowed a “reasonable opportunity” to inspect the goods before he 
will be deemed to have accepted them. Iowa 554.2606(1a)\(b); Hartz 
Seed Company, Inc., 612 S.W.2d at 92. Mr. Myers was not present 
at the various pick-up points in Montana. 

Iowa 554.2601(1\(c), which specifies that acceptance occurs when 
the buyer “does any act inconsistent with the seller’s ownership,” 
similarly does not apply with regard to the pick-up in Montana be- 
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cause that section does not apply to acts of the buyer when he does 
not know of the nonconformity and could not have discovered the 
nonconformity. Jd. In this regard, it is noteworthy that Respond- 
ents were not given the 15 days notice of delivery as specified in 
the contract. The trucking of the cattle to Iowa without a reasona- 
ble opportunity to inspect prior to shipment was neither an accept- 
ance nor an act inconsistent with the seller’s ownership so as to be 
deemed an acceptance. 

Complainant also asserts that reselling the cattle to Mahr and 
Reimer constituted acceptance despite any defects. In the Hartz 
Seed Company, Inc. case, however, the court found that the goods 
shipped were nonconforming and that the buyer had timely reject- 
ed the seed. In that case, as in this one, the buyer contracted to 
resell the goods to others prior to his receipt of the goods. The 
court found that contracting to resell the goods prior to the oppor- 
tunity to inspect the goods was not an acceptance under section 2- 
606(1\(c) of the UCC. Accordingly, respondents will not be deemed 
to have done an act inconsistent with NFO’s ownership of the 
cattle when they contracted to resell the cattle to Marvin Mahr 
and Herman Reimer prior to delivery of the cattle. The cases cited 
by complainant to support its contention that resale of goods will 
automatically bar revocation are all cases in which the buyer-re- 
spondent had an adequate opportunity to inspect the goods in- 
volved or actually did inspect the goods involved prior to reselling 
all or a portion of the livestock. See, e.g., Marx v. Clark, 29 Agric. 
Dec. 780 (1970); Deming Cattle Sales v. Noll, 28 Agric. Dec. 1011 
(1969). 

A more troubling question, however, is whether the health inocu- 
lations and the injection of compudose in the cattle at the Herman 
Reimer ranch by Dr. Sickles was an act so inconsistent with the 
seller’s ownership that respondents are precluded from rejecting 
the cattle. 

Whether a buyer’s acts are “inconsistent with the seller’s owner- 
ship” is a question of fact. Cervitor Kitchens, Inc. v. Chapman, 7 
Wash. App. 520, 500 P.2d 783 (1932). The testimony clearly shows 
that the inoculations were to protect the health of the cattle. 
Indeed, had the cattle not been inoculated, the buyer may have 
been jeopardizing his right to reject or revoke his acceptance and 
collect damages. See, e.g., Bemidji Sales Barn, Inc. v. Chatfield, 250 
N.W.2d 185 (Minn. 1977). 

While the cattle were being inoculated it was also reasonable, for 
the protection of the value of the cattle, to inject them at that time 
with compudose. Undisputed testimony indicates that it is a wide- 
spread practice to inject cattle with a growth agent. To reinject all 
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the cattle at a later date would cause added stress and its resultant 
health problems, thus diminishing the value of the cattle. Accord- 
ing to veterinarian Sickles: . . . “we want to get it (the compudose) 
in there so we don’t have to catch that whole bunch of cattle and 
run them through the chute again. There’s where you get the 
stress.” (Tr. 207). Given the widespread nature of the practice of 
giving inoculations and injecting a growth agent, these acts were 
reasonable whether the possessor of the cattle was planning to 
keep the cattle or to reject them. Moreover, there was testimony 
indicating that the inoculations and injection of compudose en- 
hanced the value of the cattle to a subsequent purchaser. The act 
of inoculating and injecting the compudose was therefore not an 
act “inconsistent with the seller’s ownership” and was not an ac- 
ceptance under the statute. Iowa 554.2606(1)(c). 

Because there was no act constituting an acceptance, respond- 
ents retained the ability to reject the Reimer cattle. One load ar- 
rived at the Herman Reimer farm around midnight on November 
1, 1982. Mr. Myers testified credibly that the lighting was bad and 
that at that hour the major concern was simply to get the cattle 
unloaded. The second and third loads arrived on Wednesday morn- 
ing, November 3, 1982. When Myers had an opportunity to inspect 
these cattle, he testified that he believed they did not meet the 
specifications of the contract and called Mr. McGlothlen that same 
morning. According to the undisputed testimony of Myers, he later 
told Mr. Ellis on November 12, 1983, “that the cattle had to be 
moved, picked up, or something, that the contract just couldn’t be 
agreed upon.” (Tr. 366) That was a clear rejection of the cattle. The 
fact that NFO sought to pick up the cattle at Kuhns’ feedlot for 
resale at Lamoni was further evidence of the clarity of Myers’ in- 
tention to reject. 

Here there was such substantial nonconformity by virtue of the 
300 pound variation in weights and the large percentage (30%) of 
non-exotic cross breeds that the rejection of the Reimer cattle was 
amply justified. Communication of Myers’ dissatisfaction to Ellis 
and McGlothlen on Wednesday, November 3, 1982, was timely 
notice of the defect. 

With respect to the cattle shipped to Marvin Mahr, the evidence 
is undisputed that the first load conformed to contract specifica- 
tions and was accepted. With respect to the second load, the parties 
reached an agreement adjusting the contract price. Respondents 
are obligated to pay for these cattle. 

The question of damages for NFO’s failure to ship conforming 
cattle with respect to the Reimer cattle remains. Iowa 554.2711(1) 
specifies ‘where the buyer rightfully rejects or justifiably revokes 
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acceptance then with respect to any goods involved ... the buyer 
may cancel and . . . recover damages for non-delivery as provided 
in this Article (Section 554.2713).” Iowa 554.2713(1) specifies dam- 
ages for the buyer as the difference between the market price at 
the time when the buyer learned of the breach and the contract 
price together with any incidental and consequential dam- 
ages....” 

Respondents could, therefore, offset against the money owed for 
the Mahr cattle the difference between the market price of exotic 
cross cattle on November 3 and their contract price, plus incidental 
and consequential damages. No concrete evidence was introduced 
as to the market price for exotic cross cattle as of the first week of 
November 1982. Therefore, the contract price will be deemed to be 
the market price. 

“Incidental damages resulting from the seller’s breach include 
expenses reasonably incurred in inspection, receipt, transportation 
and care and custody of goods rightfully rejected ....”’ Iowa 
554.2715(1). Under this section, NFO is liable for the feed at 
Reimer’s farm, the trucking expenses to Reimer’s and to Kuhns’ 
feedlot, as well as the veterinary expenses. 

Exhibit S sets out these expenses as: 


Trucking $6,372.10 
Feed 2,780.00 
Veterinary 2,034.00 


11,186.10 


There are discrepancies between the figures in Exhibit S and 
those alleged in respondents’ pleadings as to the expenses to be 
offset. For example, Exhibit S shows $2,780.00 as the figure for 
feed, while the pleadings assert $3,058.00 to be the correct figure. 
No evidence was introduced at the hearing to support a feed charge 
of $1.10 per day, the figure upon which the pleadings rely. To the 
contrary, Mr. Myers testified that the figures in Exhibit S repre- 
sent exactly what he felt to be his costs. (Tr. 369) Respondents are 
bound by that testimony and the figures for expenses in Exhibit S 
will be the figures accepted. These expenses appear to be reasona- 
ble and will be allowed as an offset. See Nelson v. Maclin, 33 Agric. 
Dec. 432 (1974). 

Respondents also seek recovery of lost commissions. This is a 
consequential damage which is defined as “any loss resulting from 
general or particular requirements and needs of which the seller at 
the time of contracting had reason to know and which could not 
reasonably be prevented by cover or otherwise....” Iowa 
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554.2715(2\(a). Respondents made no showing here that NFO knew 
or should have known that respondents intended to deliver the 
cattle for a commission, nor did they show that they sought to pre- 
vent such a loss by procuring other cattle or that it was unreason- 
able to do so. NFO is, therefore, not liable to pay respondents for 
lost commissions. Iowa 554.2715(2\a); Everett Plywood Corp. v. 
United States, 512 F.2d 1082, 1091 (Ct. Cl. 1975). 

Complainant is entitled to the sum of $38,134.62, calculated as 
follows: 


Price for Mahr cattle $67,320.72 
Less trucking —6,372.10 
Less feed — 2,780.00 
Less veterinary — 2,034.00 
Less down payment — 18,000.00 


38,134.62 


A question remains as to whether respondents should pay inter- 
est on the amount owed. Mr. Myers did tender a check to NFO on 
January 10, 1983, in the amount of $36,964.20, with an explanation 
of the various deductions he made (Ex. S). The check contained the 
notation “full payment livestock” and the accompanying letter 
stated that the check was “for full payment of livestock on contract 
from NFO.” Mr. Ellis testified that the check was returned to 
Myers on the advice of counsel that accepting the check with such 
a notation would extinguish any claim for an additional amount 
(Tr. 17). Inasmuch as the check was not accepted, the question need 
not be reached as to whether an accord and satisfaction would have 
resulted. It is undisputed, however, that respondents intended this 
check to be full payment (Tr. 374). It is also clear that respondents 
did not issue another check without any restrictions (Tr. 380). Re- 
spondents have since then had the use of this money which they 
acknowledge they owe. Respondents could have sent another check 
in payment of the Mahr cattle without prejudicing their claim that 
they owed no additional money for the Reimer cattle and NFO 
would have had the money to which it has been found to be enti- 
tled. Respondents did not do so and, accordingly, respondents will 
be ordered to pay interest as usual in these cases. Because Myers 
Cattle Company is not a proper party to this proceeding, the order 
will be issued only against Creston Livestock Auction Market, Inc., 
and Richard O. Myers. 

On jurisdiction to issue this order, see Rice v. Wilcox, 630 F.2d 
586 (8th Cir. 1980); Mid-South Order Buyers, Inc. v. Platte Valley 
Livestock, Inc., 210 Neb. 382, 315 N.W.2d 229 (1982). 
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This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 F.R. 4395, as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also, Reor- 
ganization Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., appendix p. 764). 
It constitutes “an order for the payment of money” within the 
meaning of section 309(f) of the Act (7 U.S.C. § 210(f). 

Under that section, if respondents do not comply with this order 
within the time limit in this order, complainant may, within one 
year of the date of this order, file in the district court of the United 
States for the district in which is located the principal place of 
business of respondents, or in any state court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which it claims damages and this order in the premises. That sec- 
tion further provides that such suit in the district court shall pro- 
ceed in all respects like other civil suits for damages except that 
the findings and orders herein shall be prima facie evidence of the 
facts herein stated, and the petitioner shall not be liable for costs 
in the district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section fur- 
ther provides that, if the petitioner finally prevails, he shall be al- 
lowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, United States De- 
partment of Agriculture, Washington, D.C. 20250, for inclusion in 
the file on this reparation proceeding. It is further requested that if 
the construction of the Act, or the jurisdiction to issue this order, 
becomes an issue in any such suit, prompt notice of such fact be 
given to the Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR 202.117. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin, et al., 446 F.2d 4, 30 Agric. 
Dec. 1063 (8th Cir. 1971). On a complainant’s right to judicial 
review of such an order, see 5 U.S.C. § 702-3 and United States v. 
ICC, 337 U.S. 426 (1949). 


ORDER 


Within 30 days of the date herein, respondents Creston Livestock 
Auction Market, Inc., and Richard O. Myers shall jointly and sever- 
ally pay to complainant the sum of $38,134.62 plus interest thereon 
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at the rate of 13 percent per annum from January 1, 1983, until 
paid. 
Copies hereof shall be served on the parties. 


Mip-Co.LuMBIA LIVESTOCK EXCHANGE, INC. v. MIKE Bray, TEMPLE- 
TON SALES YARD, INC. d/b/a TEMPLETON LIvEsTOCK MARKET, 
Ricuarp L. Nock, Duane C. Bax.tey, and Gary A. Davis. P&S 
Docket No. 6027. Decided September 13, 1984. 


Market agency—Dealer—Issuing insufficient funds check—Reparation awarded. 


Complainant alleged a purchase of livestock by respondents and issuance of a 
worthless check in purported payment for it. Respondent Bray’s failure to file 
an answer is deemed admission of all allegations and consent to final order in 
the proceeding. Finding in favor of complainant. Reparation awarded. 


Stephen W. Johnson, San Luis Obispo, California, and Robert M. Cook, Norfolk, Ne- 
braska, for complainant. 
Respondent Bray, pro se. 
C.T. Sanders, Kansas City, Missouri, and Michael J. Morris, San Luis Obispo, Cali- 


fornia, for respondents Nock, Baxley and Davis. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), begun by the 
filing of a complaint on February 2, 1982, alleging in substance a 
purchase of livestock and issuance of a worthless check in purport- 
ed payment for it. The amount claimed was $68,632.37. 

Copies of the complaint, and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, were 
served on each respondent on April 26, 1982. A copy of the investi- 
gation report was served on complainant on May 24, 1982. 

At the time of service of the copies of the complaint and the in- 
vestigation report, each respondent was notified that an answer 
thereto should be filed within 20 days after such service and that 
failure to file an answer would be deemed an admission of the alle- 
gations contained in the complaint, and the case file would be for- 
warded to the Office of the Secretary for the issuance of a default 
order without oral hearing, as provided in the Rules of Practice at 
9 CFR 202.106(d). No answer was received from respondent Bray. 
The failure of respondent Bray to file an answer is deemed to be an 
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admission of all the allegations of the complaint and a consent to 
the issuance of a final order in the proceeding based on all evi- 
dence in the record. 

The respondents other than Mr. Bray timely filed an answer and 
request for oral hearing, which was duly served on complainant. 
Complainant timely filed another request for oral hearing which 
was duly served on respondents. At the oral hearing, respondent 
Templeton filed a counterclaim for $140,000.00. 

An oral hearing was held on June 30, July 1 and 2, 1983, in San 
Luis Obispo, California, before John J. Casey of the Office of the 
General Counsel of the Department. Complainant was represented 
by Robert M. Cook, Esq., Norfolk, Nebraska and Stephen W. John- 
son, Esq., San Luis Obispo. The answering respondents were repre- 
sented by C.T. Sanders, Esq., Kansas City, Missouri and Michael J. 
Morris, Esq., San Luis Obispo. Respondent Nock and eight wit- 
nesses testified. Two hundred fifteen exhibits were received, includ- 
ing complainant’s exhibit 1, a transcript of a hearing on August 9, 
1982 in State of Oregon v. Michael Bray, No. CR 82-106, Circuit 
Court of the State of Oregon, County of Wasco (hereinafter 
“Oregon Tr.”). Thereafter briefs were filed by complainant and by 
the answering respondents. 


FINDINGS OF FACT 


1. Complainant Mid-Columbia Livestock Exchange, Inc., a corpo- 
ration, at all times material herein was engaged in business as a 
market agency selling livestock on commission, in commerce, oper- 
ating on a posted stockyard of the same name at The Dalles, 
Oregon, and so registered with the Secretary under the Act. 

2. Respondent Mike Bray a/k/a Michael E. Bray at all times ma- 
terial herein was engaged in business as a livestock dealer, buying 
and selling livestock in commerce for his own account and for the 
accounts of others, with a principal place of business at Atascadero, 
California. 

3. Respondent Templeton Sales Yard, Inc., a corporation, at all 
times material herein was doing business as Templeton Livestock 
Market, and was engaged in business as a market agency buying 
and selling livestock on commission, and as a dealer buying and 
selling livestock for its own account, in commerce, operating on a 
posted stockyard of the same name at Templeton, California, and 
was so registered with the Secretary under the Act. 

4. Respondents Richard L. Nock, Duane C. Baxley, and Gary A. 
Davis at all times material herein were officers and directors of re- 
spondent Templeton. 
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5. On November 30, 1981, respondent Bray bought livestock from 
complainant at auction for an agreed price of $68,632.37, received 
and removed them, and in purported payment for them issued a 
check in that amount to complainant which was returned for insuf- 
ficient funds. That amount remains unpaid. 

6. The complaint herein was filed within 90 days of accrusal of 
the cause of action alleged therein. 


CONCLUSIONS 


It is undisputed that respondent Bray on Monday, November 30, 
1981, was engaged in business as a livestock dealer as defined in 
the Act, and bought livestock from complainant for an agreed price 
of $68,632.37, and has not paid for it. Such action has been held to 
be an unjust practice in violation of the Act for which reparation 
can be ordered. Vance v. Reed, 38 Ag. Dec. 418 (1979); Vance v. 
Reed, 495 F. Supp. 852, 39 Ag. Dec. 1117 (M.D. Tenn., Nashville 
Div., 1980). See also Mid-States Livestock, 37 Ag. Dec. 547 (1977), 
aff'd., Dale Van Wyk v. Bergland, 570 F.2d 701, 37 Ag. Dec. 171 
(8th Cir. 1978). It is further undisputed that Mr. Bray in making 
the purchase did not represent, and complainant in selling to him 
did not understand, that he was acting on behalf of any other 
person. The issue whether the other respondents are liable for the 
price of the livestock on another basis requires a discussion of com- 
plainant’s evidence of the course of dealings between respondents 
Bray and Templeton. 

Respondent Nock testified (Tr. 133 et seg.), as an adverse witness 
called by complainant, that the only employment respondent Bray 
ever had with respondent Templeton was “about 1976 maybe for a 
summer or two as a high school student,” that he (Mr. Nock) rec- 
ommended Mr. Bray to one Matt Johnson of Cedar City, Utah, for 
employment, that Mr. Bray worked there for a couple of years 
“sometime from ’78 to ’81 or ’80,” “fell to pieces apparently,” then 
“drifted back to California and became an order buyer.” 

On Saturday, June 27, 1981, respondent Templeton’s regular 
weekly sale day, respondent Bray sold some livestock through Tem- 
pleton and received a Templeton check for $1,502.16, the net pro- 
ceeds after customary deductions (complainant’s exhibits 5 and 6). 

On Wednesday, July 8, 1981, respondent Bray bought certain 
livestock for his own account from respondent Templeton for a 
total of $17,563.29. That amount was carried in Templeton records 
as a custodial account receivable until Monday, July 20 (complain- 
ant’s exhibits 7, 8, and 200). 

On Saturday, July 11, 1981, respondent Bray bought 93 head of 
cattle from respondent Templeton, informing Templeton in sub- 
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stance that he was buying them as agent for Grant C. Tingey of 
Spanish Fork, Utah. (complainant’s exhibits 192 et seg., Nock testi- 
mony, Tr. 134 et seg.) The cattle were shipped to Mr. Tingey, to 
whom Mr. Bray owed money. When the cattle arrived, Mr. Tingey 
saw his name on the Templeton invoices for them, tried to phone 
Mr. Bray without success, then phoned respondent Nock. Mr. 
Tingey testified (Tr. 201): 


A. * * * Sol called him and I said, “Mr. Nock, I’ve got 
some cattle up here and my name is on the invoice, 
are these cattle paid for,” and he said, “No.” I said, 
“Why is my name on the invoice,” and he said, “I 
assume that you gave him an order, did you give him 
an order,” and I said, “No, I didn’t give him an order.” 
Then there was a pause and he just says, “Oh, are you 
one of those that he owes money,” and I said, “Yes.” 
He just says,—he seemed quite concerned and so he 
asked me what the deal was and I said I was going to 
hold the money out of the cattle. He says, “I wish you 
wouldn’t do that,” and I says, “Well, in courtesy to an- 
other market man, why, I wouldn’t do it to you, be- 
cause I would expect the same courtesy from you.” 


Q. Did he make any specific explanation at that time re- 
garding Mike Bray? 


A. No, not—he made one statement * * * “maybe I’m 
screwed,” * * * and I told him, no, he wouldn’t be. 


Mr. Tingey then sold the remaining cattle (some died) at his regu- 
lar Wednesday sales on July 15 and 22, for Mr. Nock’s account, and 
remitted to Mr. Nock the net proceeds, a total of $26,051.95, after 
customary deductions. Mr. Bray paid his debt to Mr. Tingey be- 
tween July 15 and July 22. (Tingey testimony, Tr. 198 et seg., com- 
plainant’s exhibits 187 et seg.) Mr. Bray testified (Oregon Tr. 124) 
that he paid the difference to Templeton “in August or Septem- 
ber.” 

On or about Tuesday, July 28, 1981, respondent Bray issued to 
respondent Templeton a check for $25,656.48 in payment for cer- 
tain cattle which he bought and shipped to Delta, Utah. Mr. Bray 
later told respondent Nock that the market at Delta sold them and 
kept the proceeds on account of a previous debt of Mr. Bray. The 
$25,656.48 check was returned for insufficient funds on August 11, 
deposited for collection that day, and returned again on August 19, 
when the amount of the check was entered in Templeton records 
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as a custodial account receivable. That account receivable was fi- 
nally liquidated on October 13 as discussed below. Templeton took 
no legal action to collect it. (Nock testimony, Tr. 50 et seg., 66 et 
seqg., Davis testimony, Tr. 262, complainant’s exhibits 9, 23, 24, 25, 
and 200). 

On Saturday, August 1, 1981, after the issuance of that check but 
before its first return, respondent Bray bought certain livestock for 
his own account from respondent Templeton for a total of $304.80. 
He sold other livestock through Templeton for net proceeds of 
$8,938.86 after customary deductions and received a Templeton 
check for that amount. The $304.80 was carried in Templeton 
records as an account receivable until the following Saturday. 
(complainant’s exhibits 10-16, 200). 

On Saturday, August 8, 1981, also after the issuance of that 
$25,656.48 check but before its first return, respondent Bray sold 
certain livestock through respondent Templeton. In addition to 
what was customary, $304.80 was deducted from the proceeds. He 
received a Templeton check for $811.59 (complainant’s exhibits 18- 
22, 200). 

On Saturday, August 22, 1981, the next Saturday after the 
$25,656.48 check was returned for the second time, respondent 
Bray sold certain livestock through respondent Templeton for gross 
proceeds of $811.98; $44.51 was withheld, leaving net proceeds of 
$767.47, and Mr. Bray received a Templeton check for that amount. 
The same day Mr. Bray bought 23 cattle for his own account from 
Templeton for $6,448.23 plus two for $489.45. The total of the two 
amounts, $6,937.68, was carried as an account receivable until the 
following Tuesday, August 25. (Nock testimony, Tr 69 et seg., com- 
plainant’s exhibits 26-9, 200). 

The following Saturday, August 29, 1981, respondent Bray sold 
two lots of cattle through respondent Templeton for gross proceeds 
of $6,461.27 and $3,879.78; $295.92 and $33.83 were withheld, leav- 
ing net proceeds of $6,165.35 and $3,845.95, and Mr. Bray received 
two Templeton checks for those amounts. (Nock testimony, Tr. 71 
et seg., complainant’s exhibits 30-37). 

In September of 1981, respondent Bray obtained a $100,000.00 
livestock trading line of credit from the Bank of America. John 
McNinch, who as a Bank of America loan officer granted, moni- 
tored, and later terminated the line of credit, testified (Oregon Tr. 
35-6): 
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He [respondent Bray] applied for a $100,000.00 revolv- 
ing trading line of credit to buy cattle with. I original- 
ly turned Mike down for the line of credit. He asked 
me what it would take as far as a deposit, up-front 
money, to be held by the Bank as security in order for 
me to give him the line of credit. I told him 25%, or 
$25,000.00, and after we talked about it I turned him 
down. Mr. Richard Nock, I called him and he recom- 
mended that I make the line of credit to Mike, he felt 
Mike was alright. 


Who is Mr. Richard Nock. 


He is a local cattleman and part owner of the Temple- 
ton Livestock Market in Templeton, California. 


You respected his opinion? 

I had known Dick a long time and had good dealings 
with him. 

How long after you declined the initial line of credit 
did you talk to Mr. Nock regarding Mr. Bray? 
Probably within a week. 


Would you tell us what happened after that? 


I granted the line of credit to Mike. He brought in 
$25,000.00 which we put in the money market certifi- 
cates which was pledged to the Bank as collateral 
against the line of credit. 


Did he tell you where he got the $25,000.00? 


Not at that time, no. He later told me that he had sold 
some cattle that he owned in Nevada to Dick Nock 
and that’s where he got his money. 


Mr. McNinch testified at the hearing in this case (Tr. 145 et seq.): 


Q. Did he [respondent Bray at the time he applied for the 
line of credit] have any collateral? 


A. He offered me a $25,000.00 certificate of deposit as col- 
lateral. 


And in what—did he have any kind of cash item or 
bankable item with him at that time? 





Q. 


A. 
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No, he did not. 
In other words, he assured you that he would bring 
you $25,000.00? 
That is correct. 


Did he subsequently bring you $25,000.00 for deposit 
in a C.D.? 


Yes, he did. 


And what kind of instrument was that that he 
brought to you? 


He opened up a checking account and I don’t remem- 
ber the exact amount but it was around 30 or 
$31,000.00. I don’t know where the check was drawn 
on and we waited for the money to clear and when we 
found it was good he wrote me a check for $25,000.00 
out of that account as a certificate of deposit. 


Do you recall the maker on that check that he initiat- 
ed the account with or the drawee? 


I do not. 


Respondent Bray testified (Oregon Tr. 124 et seq.): 
Q. 


In September of ’81 Mr. Nock vouched for you with 
the Bank of America and got you started on a line of 
credit; is that correct? 


I don’t know if he is the one that got me started, but 
yes. 


Didn’t he vouch for you with the Bank of America? 


I doubt it, sir, because the Bank of America kicked 
Mr. Nock and his business out of there two years 
before that. 


Well, in other words, Mr. McNinch—that isn’t true 
about the reason he gave you the line of credit, he felt 
Mr. Nock was a——. 


I heard that, but I don’t know whether it’s true or not. 


And you put up $25,000.00, is that right, in a C.D. for 
security? 
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Yes, sir. 

And where did you get that money? 
I borrowed it. 

Did you borrow it from Mr. Nock? 
Yes. 


* * * * * * * 


Mr. Nock set you up to come up and just get money 
where you could find it to pay him off; is that part of 
the idea, he wanted you to make him whole there 
also? 


No, sir. 


Q. There was never any purpose in seeing Mr. Nock was 
cleaned up on anything you owed him? 
A. No. 


Respondent Nock testified at the hearing in this case (Tr. 129, 
138 et seq.): 


Q. Has Templeton Livestock Market from July 28, 1981 
through November 28, 1981 loaned any other money 
to Mike Bray or made any other advances other than 
that which is reflected in [complainant’s] exhibits 9 
[the $25,656.48 bad check], 18 [$304.80 mentioned 
above], 21 [same $304.80] and 163 [$60,000 advanced in 
late November 1981]? 


I can’t answer that accurately. These probably were 
advances. Templeton Livestock Market may have 
made more advances. I can’t tell you that. I’m sure it 
would reflect on the accounts receivable card which I 
do not have in front of me, but that’s where it would 
be if there were any. 


* * * * * * * 
Did you ever have any telephone conference in August 


or September of 1981 with Mr. McNinch regarding Mi- 
chael Bray? 


Yes, I did. 
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Did Mr. McNinch telephone you? 
Yes, he did. 


And did he inquire about the credit worthiness of Mr. 
Bray? 


He asked—he inquired of me what I thought of the re- 
sponsibility of Mr. Bray. 


Did you tell Mr. McNinch at that time that Mike Bray 
had written you a bad check for $25,000.00 plus? 


No. 


Did you tell Mr. McNinch at that time about the 
transaction that had occurred with Grant Tingey ear- 
lier that summer? 


I don’t think I did, no. 


* * * * * * * 


Did you tell Mr. McNinch about the experiences that 
Matt Johnson had had with Mr. Bray? 


No, I did not. 


To your knowledge did Mr. Bray ever receive a line of 
credit from the Bank of America? 


Yes, he did. 


Do you know if he was required to place any deposit to 
receive such a line of credit? 


It seems to me that he had to put up a C.D to get a 
line of credit or—that’s basically what I think it 
amounted to. 


Was that C.D. or amount required in the amount of 
$25,000.00 to the best of your knowledge? 


I don’t know, it might have been. 


Did you loan, advance or give to Mr. Bray any portion 
of that $25,000.00 which he subsequently pledged to 
the Bank of America? 


I don’t have that knowledge. 
Beg your pardon? 
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I do not know if he pledged any money that I ad- 
vanced to him to the Bank of America. I can’t verify 
that. 


Do you have a lay opinion as to whether you think 
Mr. Bray—— 


I think he did, yes. 


Thank you. Did you ever, Mr. Nock, conduct a person- 
al conference with Michael Bray in late August or 
early September of 1981? 


Yes, I did. 


And during that conversation can you recall the 
theme and substance of it? 


Yes. 


Can you reiterate for us basically what he said and 
what you said? 


Well, I can’t reiterate verbatim but the substance of 
the conversation was that Mr. Bray advised me of the 
fact that he was applying for a line of credit with the 
Bank of America and he indicated to me that Mr. 
MecNinch would probably call me. I advised Mr. Bray 
at that time of the rules of etiquette, etc., that apply 
to the livestock industry with respect to buying and 
selling, that it requires a lot of hard work, to be 
honest, not to lie, and to try to do business on a basis 
that he could eventually make some money and have 
a credible reputation. 


The bank’s file (complainant’s exhibit 182) on the line of credit 
includes a financial statement signed by respondent Bray showing 
among current assets “B of A Money Mkt $25,000.00.” That state- 
ment is dated Tuesday, September 15, 1981. The file also reflects a 
$25,000.00 money market time certificate of deposit (C.D.) issued 
Tuesday, September 22, a week later. However, we understand that 
both those references are to to the same C.D. The statement shows 
Mr. Bray as owing respondent Templeton a total of $6,000.00, and 
does not show any debt to respondent Nock. The $6,000.00 figure 
appears on the statement notwithstanding the $25,656.48 bad check 
discussed above, which Templeton’s record (complainant’s exhibit 
200, Tr. 262) shows as still fully unpaid on the date of the state- 
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ment, and Mr. Bray’s above-mentioned testimony in Oregon that 
he borrowed the $25,000.00 for the C.D from Mr. Nock. 

The bank’s file also includes a letter from the bank to respond- 
ent Bray, dated Wednesday, September 23, 1981, and signed by Mr. 
Bray on Friday, September 25, stating terms and conditions of the 
line of credit, including that each advance of funds was to be “By 
honoring bill of sale drafts for the purchase of livestock drawn by 
Borrower and including a bill of sale executed by the seller of such 
livestock, each to be in form and substance satisfactory to Bank,” 
and that the credit was to be secured by all cattle “now owned or 
hereafter acquired” plus the $25,000.00 C.D. 

The bank’s file also includes copies of the drafts which were used 
to draw funds under the credit. Each draft contains a description of 
certain livestock and respondent Bray’s signature under printed 
language that the livestock “described hereinbelow is hereby made 
subject to a security interest between the undersigned and” the 
bank. Each draft also contains the seller’s signature under printed 
language selling, and warranting title to, the same livestock “free 
and clear of any encumbrance or lien whatsoever.” 

The letter of terms and conditions also includes that ‘No cattle 
may be credited to inventory of applicants,” that “Any cattle being 
held because of breach of contract or because of advance market 
movement shall be disposed of prior to the expiration of fifteen 
days after purchase,” and that “principal shall be repaid in install- 
ments at the times proceeds from the sales of Borrower’s livestock 
are received by or for the benefit of Borrower in the amounts re- 
ceived.” 

In summary, the credit was to be used only for purchases of 
cattle to be disposed of quickly, the bank was to have each seller’s 
warranty of clear title to the cattle purchased with the particular 
draft, the bank was to have a security interest in all cattle includ- 
ing those purchased with the particular draft, each time cattle 
were sold the entire proceeds were to be applied first to repay 
whatever was owed to the bank at the time, and respondent Bray 
was to keep only proceeds in excess of what he had borrowed. 
Thus, if all went according to the letter of terms and conditions, 
money advanced by the bank would be secured except for the 
amount by which cattle purchased might decline in value by more 
than $25,000.00 in a few days 

According to the bank’s file (complainant’s exhibit 182) the first 
draft respondent Bray issued under the credit was for $11,279.15, to 
respondent Templeton, dated Saturday, September 26, 1981. That 
was the next Templeton sale day after approval of the credit, and 
the very next day after Mr. Bray signed the letter of terms and 
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conditions. Templeton’s custodial accounts receivable ledger card 
(complainant’s exhibit 200, Tr. 262), on which was recorded the 
$25,656.48 bad check mentioned above, shows a credit entry dated 
Wednesday, September 30, four days later, subtracting the exact 
amount of that draft, $11,279.15, from the $25,656.48, leaving 
$14,377.33 due on account of that bad check. The bank’s file also 
shows a draft issued under the credit for $14,377.33, to Templeton, 
dated Tuesday, October 13. Templeton’s same ledger card shows a 
credit entry dated that day, subtracting the exact amount of that 
draft, exactly paying off Mr. Bray’s obligation to Templeton for the 
$25,656.48 bad check. 

Respondent Bray testified in Oregon, as above, that he borrowed 
$25,000.00 from respondent Nock for the C.D. Respondent Temple- 
ton’s general cash disbursements daily journal shows check 
number 5826 for $25,000.00 payable to Mr. Bray. The journal shows 
the check as dated September 22, 1981, the same date as the bank’s 
file shows the C.D. being issued. On the same line on the journal 
page there is a question mark, the word “advance” and the number 
“115.09.” Templeton account number 115 is its notes receivable ac- 
count and contains a column headed “115.09” and “Mike Bray” 
and containing an entry of $25,000.00 dated September 30. John 
Walker, Templeton’s accountant, testified that all entries to that 
notes receivable account are dated at the conclusion of the month. 
The next entry in that 115.09 Mike Bray column is a $7,284.78 re- 
payment dated Saturday, October 31; the bank’s file on the line of 
credit shows a draft payable to Templeton dated Tuesday, October 
27, in exactly that amount. The next entry in that 115.09 Mike 
Bray column is a $10,200.00 repayment dated Monday, November 
30; the bank’s file shows a draft payable to respondent Templeton 
dated Saturday, November 14, in exactly that amount. Subtracting 
$7,284.78 and $10,200.00 from $25,000.00 leaves $7,515.22 remain- 
ing. The 115.09 Mike Bray column shows a repayment of that 
amount dated December 31. (complainant’s exhibits 182, 201-2, 207, 
Tr. 265, 299 et seq.) 

On Saturday, October 3, 1981, respondent Bray bought certain 
livestock for his own account from respondent Templeton for 
$18,161.64 and $1,193.15. The bank’s file shows drafts on the line of 
credit for those amounts. The same day he sold other livestock 
through Templeton for net proceeds of $11,613.46 and $1,078.51 
after customary deductions. He received Templeton checks for 
those amounts. (complainant’s exhibits 39-57, 182) 

On Saturday, October 10, 1981, respondent Bray bought certain 
livestock for his own account from respondent Templeton for a 
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total of $682.03. The bank’s file shows a draft on the line of credit 
for that amount. (complainant’s exhibits 58-60, 182) 

On Saturday, October 17, 1981, respondent Bray bought certain 
livestock for his own account from respondent Templeton for a 
total of $22,469.91. That amount was carried in Templeton records 
as an account receivable until the following Tuesday, October 20. 
The bank’s file shows a draft on the line of credit for that amount. 
The same day, October 17, he sold other livestock through Temple- 
ton for net proceeds of $24,592.50 after customary deductions. He 
received a Templeton check for that amount. (complainant’s exhib- 
its 62-84, 182, 200) 

On Saturday, October 24, 1981, respondent Bray bought certain 
livestock for his own account from respondent Templeton for a 
total of $17,550.91. The bank’s file shows a draft on the line of 
credit for that amount. The same day he sold other livestock 
through Templeton for net proceeds of $32,513.09 after customary 
deductions. He received a Templeton check for that amount. (com- 
plainant’s exhibits 85-102, 182) 

On Saturday, October 31, 1981, respondent Bray bought certain 
livestock for his own account from respondent Templeton for a 
total of $3,046.61. The bank’s file shows a draft on the line of credit 
for that amount. The same day he sold other livestock through 
Templeton for net proceeds of $5,157.90 after customary deductions. 
He received a Templeton check for that amount. (complainant’s ex- 
hibits 104-117, 182) 

On Saturday, November 14, 1981, respondent Bray sold livestock 
through respondent Templeton. In addition to what was customary, 
$483.90 was deducted from the proceeds for a “deduct purchase.” 
He received a Templeton check for $26,997.26. (complainant’s ex- 
hibits 118-127) 

On Saturday, November 21, 1981, respondent Bray sold livestock 
through respondent Templeton for net proceeds of $25,282.67 after 
customary deductions. He received a Templeton check for that 
amount. (complainant’s exhibits 128-33) 

On Friday, November 27, 1981, respondent Templeton advanced 
$60,000.00 to respondent Bray. (complainant’s exhibit 167) On 
Wednesday, November 18, Mr. Bray had bought certain livestock 
from Madras Auction Yard, Inc., Madras, Oregon, for a total of 
$105,846.18. A week later that firm had not received payment and 
its manager, Norman “Son” Bain, received information that some 
or all of the livestock had been consigned to Templeton. According- 
ly Mr. Bain, through another, contacted respondent Nock. Mr. 
Nock called back and assured Mr. Bain he would have his money 
in a couple of hours. (investigation report exhibit I) Mr. Nock testi- 
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fied (Tr. 115-8) that the $60,000.00 advance was made on cattle al- 
ready in Templeton’s yard, as Mr. Bray needed it to pay for them. 
Mr. Bray testified (Oregon Tr. 127) that the money for Madras had 
been wired before Mr. Nock contacted him in response to Mr 
Bain’s phone call. 

On Saturday, November 28, 1981, respondent Bray bought cer- 
tain livestock for his own account from respondent Templeton for a 
total of $3,840.05. The bank’s file shows a draft on the line of credit 
for that amount. The same day he bought other livestock for his 
own account from Templeton for a total of $749.30, which amount 
was carried in Templeton records as an account receivable until 
the following Saturday, December 5. The same day, November 28, 
Mr. Bray sold other livestock through Templeton for gross proceeds 
of $162,776.42. In addition to what was customary, $60,000.00 was 
deducted from the proceeds on account of the advance paid to Mr. 
Bray the day before, as above. Mr. Bray received a Templeton 
check for $90,609.67. (complainant’s exhibits 134-169, 182, 200) 

On Saturday, December 5, 1981, respondent Bray sold through 
respondent Templeton 115 of the animals Mr. Bray had bought 
from complainant the previous Monday, November 30, that is, 
some of the animals in dispute in this case. In addition to what was 
customary, $749.30, the amount carried as an account receivable 
since the previous Saturday, November 28, as above, was deducted 
from the proceeds. Mr. Bray received a Templeton check for 
$26,661.30. (investigation report exhibit G, complainant’s exhibit 
200) 

On Saturday, December 12, 1981, respondent Bray bought certain 
livestock for his own account from respondent Templeton for a 
total of $155.40. The Templeton invoice shows this to be a “deduct 
purchase.” (complainant’s exhibits 170-1) 

On Saturday December 19, 1981, respondent Bray sold livestock 
through respondent Templeton for net proceeds of $2,982.13 after 
customary deductions. He received a Templeton check for that 
amount. (complainant’s exhibits 172-5) As previously stated, the 
$7,515.2 remaining on the Templeton notes receivable account, of 
the $25,000.00 paid to Mr. Bray on September 22, was paid in De- 
cember. 

As shown above, on Monday, November 30, 1981, the date of re- 
spondent Bray’s purchase from complainant in dispute herein, the 
accounts of respondent Templeton pertaining to him amounted to 
$7,515.22 of the $25,000.00 be received on September 22, plus 
$749.30 unpaid on his Saturday, November 28 purchase. 

Also as shown above, whether the $25,000.00 paid by respondent 
Templeton to respondent Bray on Tuesday, September 22, 1981, 
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was a loan, as indicated by Mr. Bray’s Oregon testimony and by 
the entry of the item in the Templeton notes receivable account, or 
an advance payment on cattle purchased from Mr. Bray and to be 
delivered, as indicated by the notation in the Templeton cash dis- 
bursements daily journal, the $25,000.00 in either case was given 
by Templeton without its receiving anything of value from Mr. 
Bray in exchange for it at the time. Clearly Templeton entrusted 
$25,000.00 to Mr. Bray on September 22. 

Respondent Templeton so trusted respondent Bray on September 
22, 1981, although, shortly before, as shown above, Mr. Bray had 
bought 93 head of cattle from Templeton, representing to Temple- 
ton that he was buying on order for Mr. Tingey, and Templeton’s 
president, respondent Nock, had learned that this was not true so 
that a special arrangement had to be made with Mr. Tingey to 
obtain part payment for them. 

Respondent Templeton so trusted respondent Bray on September 
22, 1981, although, shortly before, as shown above, Mr. Bray had 
given Templeton a $25,656.48 bad check in payment for cattle, 
which had not yet been made good even in part. Respondents’ ex- 
hibit 3 shows that those cattle had been purchased on July 8 by 
Mr. Bray as agent for a person in Delta, Utah, that the amount of 
the purchase was $26,832.21, and that the difference between that 
and the bad check, $1,175.73, was paid on November 13. Thus re- 
spondents’ evidence shows a second incident, earlier than the one 
involving Mr. Tingey, of Mr. Bray representing to Templeton that 
he was buying on order for another when this was not true. Thus 
respondents’ evidence shows less reason than complainant’s evi- 
dence for Templeton to entrust $25,000.00 to Mr. Bray on Septem- 
ber 22. 

Also as shown above, the Saturday after he got the $25,000.00 
from respondent Templeton, respondent Bray, having used the 
money to buy a C.D. to pledge to the bank to obtain a line of credit, 
wrote the first draft on that line of credit payable to Templeton. 
The draft identified certain livestock, Mr. Bray by signing it gave 
the bank a security interest in that livestock as security for the 
funds the bank would advance on the draft, and Templeton by sign- 
ing it sold and warranted title to the same livestock, yet, four days 
later, the exact amount of that draft was subtracted from the Tem- 
pleton custodial account receivable for the $25,656.48 bad check. 
This indicates that nothing was sold and the draft was a payment 
on the account receivable and a deception of the bank committed 
by both Mr. Bray and Templeton. Respondents’ evidence does not 
refute this; it contains many invoices for purchases by Mr. Bray 
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during the period of time in question, but none corresponding to 
that draft. 

Also as shown above, respondent Bray later issued other drafts 
identifying livestock, Mr. Bray by signing each one gave the bank a 
security interest in the particular livestock as security for the 
funds the bank would advance on the draft, and respondent Tem- 
pleton by signing each one sold and warranted title to the same 
livestock, yet, contemporaneously if not simultaneously, the exact 
amounts of those drafts were subtracted from one or the other of 
the accounts in Templeton’s records pertaining to Mr. Bray. This 
indicates that nothing was sold on those occasions and the drafts 
were payments on those accounts and deceptions of the bank com- 
mitted by both Mr. Bray and Templeton. Respondents’ evidence 
does not refute this; it contains many invoices for purchases by Mr. 
Bray but none corresponding to any draft of which the exact 
amount was credited on one of the accounts in Templeton’s records 
pertaining to Mr. Bray. 

See AmJur 2d Conspiracy §§ 49 et seq. including the following: 


A civil conspiracy is a combination of two or more persons 

by some concerted action to accomplish some criminal or 

unlawful purpose, or to accomplish some purpose not in 

itself criminal or unlawful by criminal or unlawful means, 

to the injury of another. While the essence of the crime of 

conspiracy is the agreement, the essence of civil conspiracy 

is damages. It has been said that there is no such thing as 

a civil action for conspiracy; the action is one for damages 

arising out of the acts committed pursuant to the conspira- 

cy. (emphasis added) 
See also C.J.S. Conspiracy §§ 1 et seq ; Wyatt v. Union Mortg. Co., 24 
Cal. 3d 773, 157 Cal. Rptr. 392, 598 P. 2d 45 (1979); Bonds v. 
Landers, 279 Or. 169, 566 P. 2d 513 (1977); Pac. T. & T. Co. v. MCI 
Telecommunications Corp., 649 F.2d 1315 (9th Cir. 1981); and Hoff- 
man v. Halden, 268 F.2d 280, 2 F.R. Serv. 2d 241 (9th Cir. 1959) 
(overruled on a different issue, Cohen v. Norris, 300 F.2d 24, 30 (9th 
Cir. 1962)). 

The evidence shows that respondents Bray and Templeton were 
doing business together but not at arms’ length in the Fall of 1981. 
However, as previously stated, when Mr. Bray made the purchase 
from complainant on November 30, 1981, he did not represent, and 
complainant did not understand, that he was acting on behalf of 
any other person. Under those circumstances, in view of the above- 
cited authorities, to hold any respondent other than Mr. Bray 
liable for the price of the livestock so purchased would require a 
finding that that purchase was made by Mr. Bray pursuant to a 
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common objective of himself and such other respondent. The evi- 
dence does not support such a finding about that purchase. This is 
not to express any opinion as to whether the evidence shows or 
fails to show a crime or other punishable offense as this proceeding 
is concerned with civil liability only. 

The counterclaim is based generally on a contention of bad faith 
on the part of complainant in beginning and prosecuting this litiga- 
tion. The evidence does not support any such finding. 

The answering respondents raised other issues which it is not 
necessary to discuss in view of the result reached. 

The purchase and failure to pay in dispute herein was an action 
as a dealer as defined in the Act, and has been found in violation 
of the prohibition in section 307(a), 7 U.S.C. 208(a). Of the provi- 
sions enumerated in section 309(a), 7 U.S.C. 210(a), which provides 
for reparation orders against dealers for violation of those provi- 
sions, that is the only one which can be violated by a dealer. In 
Rice v. Wilcox, 630 F.2d 586, 39 Ag. Dec. 883 (8 Cir. 1980), our repa- 
ration order against the respondent dealer in that case, Wilcox, 
was enforced by the Court of Appeals, as discussed extensively in 
the published opinion therein. 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan 
No. 2 of 1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes 
“an order for the payment of money” within the meaning of sec- 
tion 309(f), 7 U.S.C. 210(f). 

Under that section if respondent Bray does not comply with this 
order within the time limit in this order, complainant Mid-Colum- 
bia Livestock Exchange, Inc- may within one year of the date of 
this order file in the district court of the United States for the dis- 
trict in which it resides or in which is located the principal place of 
business of respondent Bray, or in any state court having general 
jurisdiction of the parties, a petition setting forth briefly the causes 
for which it claims damages and this order in the premises. That 
section further provides that such suit in the district court shall 
proceed in all respects like other civil suits for damages except that 
the findings and orders herein shall be prima facie evidence of the 
facts herein stated, and the petitioner shall not be liable for costs 
in the district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon its appeal. That section fur- 
ther provides that, if the petitioner finally prevails, it shall be al- 
lowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 
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It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act, or the 
jurisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin et al., 446 F.2d 4, 30 Ag. Dec. 
1063 (8 Cir., 1971). On a complainant’s right to judicial review of 
such an order, see 5 U.S.C. 702-3 and United States v. ICC, 337 
US. 426. 


ORDER 


Within 30 days of the date of this order, respondent Mike Bray 
a/k/a Michael E. Bray shall pay to complainant Mid-Columbia 
Livestock Exchange, Inc. the sum of $68,632.37 together with inter- 


est thereon at the rate of 138% per annum from January 1, 1982 
until paid. 

The complaint is hereby dismissed as to the other respondents. 
The counterclaim is hereby dismissed. 

Copies hereof shall be served on the parties. 


Prewitt CaTTLE Company, INc. v. DouG MIKELson. P&S Docket 
No. 6392. Decided September 13, 1984. 


Dealer—Failure to pay full purchase price—Reparation awarded—Default. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DEFAULT ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §§ 181 et 
seq.), hereinafter referred to as the Act. The proceeding was insti- 
tuted by a complaint filed on June 3, 1983. On December 6, 1983, 
complainant filed an Amended Reparation Complaint. Complainant 
seeks an award of reparation in the amount of $22,455.67, alleged 
to be the remaining amount owed by respondent of the purchase 
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price of 158 head of cattle sold by complainant to respondent on 
March 30, 1983. 

A copy of the complaint and of the investigative report prepared 
by the Packers and Stockyards Administration and filed in this 
proceeding pursuant to section 202.104 (9 CFR § 202.104) were 
served on the respondent on May 29, 1984. A copy of the investiga- 
tive report was served upon complainant on the same date. 

At the time of service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days after serv- 
ice. Respondent was also informed that failure to file an answer 
would be deemed an admission to the allegations to the complaint. 
Notwithstanding such notice of the applicable provisions of the 
rules of practice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings by 
reason of section 202.106(d) of the Rules of Practice (9 CFR 
§ 202.106(d)). 


FINDINGS OF FACT 


1. Complainant, Prewitt Cattle Company, Inc., Sidney, Montana, 
is now and was at all times material herein, a dealer registered 
with the Secretary of Agriculture to buy and sell livestock in com- 
merce for his own account 

2. Respondent Doug Mikelson, Melba, Idaho, is now and was at 
all times material herein, a dealer registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for his own ac- 
count. 

3. On March 30, 1983, respondent purchased and received deliv- 
ery of 158 head of cattle from complainant. Upon delivery of these 
cattle, respondent issued a check in full payment of $68,386.46, 
which was given to respondent’s truck driver. The check was 
drawn on respondent’s “Livestock Account” at First Interstate 
Bank of Nampa, Idaho. 

4. On April 4, 1988, before the check could clear, respondent 
stopped payment on the check. On April 28, 1983, respondent deliv- 
ered a check for $45,930.59 to complainant in partial payment of 
the 158 head of cattle. The remaining $22,455.67 of the purchase 
price is still outstanding. 

5. The complaint was filed within 90 days after accrual of the 
cause of action. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
consent to the issuance of a final order in the proceeding, based on 
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all evidence in the record, including information contained in the 
investigation report, as provided in the Rules of Practice. Respond- 
ent’s failure to pay the full purchase price of the 158 head of cattle 
is an unjust and unreasonable practice in violation of the Act. Ras- 
mussen v. Featherston, 37 Agric. Dec. 282 (1978); John M. Walker 
Farms, Lid v. Dennis Vaughn, 39 Agric. Dec. 947 (1980); Northwest 
Cattle Company v. Iowa City Sales Co., 19 Agric. Dec. 276 (1955). 
Complainant is therefore entitled to reparation in the amount of 
the unpaid purchase price. 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 F.R. § 4395, as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. §§ 450e-450g. See also Re- 
organization Plan No. 2 of 1953 (5 U.S.C. 1976 Ed., appendix at 
764). It constitutes “an order for the payment of money” within the 
meaning of section 309(f) of the Act (7 U.S.C. § 210(f)). 

Under that section, if respondent does not comply with this order 
within the time limit in this order, complainant may, within one 
. year of the date of this order, file in the District Court of the 
United States for the district in which he resides or in which is lo- 
cated the principal place of business of respondent, or in any state 
court having jurisdiction of the parties,-a petition setting forth 
briefly the causes for which the petitioner claims damages and this 
order in the premises. That section further provides that such suit 
in the district court shall proceed in all respects like other civil 
suits for damages, except that the findings and orders herein shall 
be prima facie evidence of the facts herein stated, and the petition- 
er shall not be liable for costs in the district court or for the costs 
at any subsequent stage of the proceedings unless they accrue upon 
appeal. That section further provides that, if the petitioner finally 
prevails, he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 


ORDER 


Within 30 days of the date hereof, respondent Doug Mikelson 
shall pay complainant Prewitt Cattle Company, Inc., as a repara- 
tion the sums of $22,455.67 with interest thereon at the rate of 13 
percent per annum from May 1, 1983, until paid. 

Copies hereof shall be served upon the parties. 
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FarMErRS & MERCHANTS BANK OF DUBLIN, GEORGIA v. TELFAIR- 
WHEELER Livestock Market, INc., AND Harry Bretr. P&S 
Docket No. 6154. Decided October 22, 1984. 


Line of credit—Issuing false invoices and checks—Dismissal. 


Dale H. Thompson, Dublin, Georgia, for complainant. 
Robert S. Reeves, Swainesboro, Georgia, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.), begun by a com- 
plaint filed on February 4, 1982, alleging in substance supplying 
false documents to one Hilton Joiner, not a party herein, to use to 
obtain funds from the complainant bank under a line of credit. An 
amended complaint was filed on July 9, 1982. As to respondent 
Harry Brett, the claim was stayed by reason of a bankruptcy. See 
11 U.S.C. 362(a\(1). Certain other respondents were also named but 
the complaint was barred by limitations or we were without juris- 
diction as to them as explained in a letter of the presiding officer 
dated October 6, 1983. The amount claimed was $250,000. 

Copies of the complaint and amended complaint, and of an inves- 
tigation report prepared by the Packers and Stockyards Adminis- 
tration of this Department and filed in this proceeding pursuant to 
the Rules of Practice, were served on respondent Telfair-Wheeler 
on April 11, 1983. A copy of the investigation report was served on 
complainant bank on the same day. 

Respondent Telfair-Wheeler timely filed an answer, motion to 
dismiss and brief in support thereof, which were served on com- 
plainant. Complainant filed a reply. The motion to dismiss was 
denied by the presiding officer, correctly we find, for reasons stated 
in the same October 6 letter. 

An oral hearing was held on February 28 and 29, 1984, in 
Dublin, Georgia, before John J. Casey of the Office of the General 
Counsel of this Department. Complainant bank was represented by 
H. Dale Thompson, Esq., Dublin. Respondent Telfair-Wheeler was 
represented by Robert S. Reeves, Esq., Swainsboro, Georgia. Thir- 
teen witnesses testified. Twenty-nine exhibits were received. There- 
after complainant filed a brief. 

The following is undisputed. Complainant bank granted a line of 
credit to Hilton Joiner (and an inactive partner) for the purpose of 
raising and feeding pigs. Funds thereunder would be drawn by Mr. 
Joiner by issuing checks on a checking account in the bank. When 
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Mr. Joiner would issue a check for a purchase of pigs or feed, he 
would bring the invoice to the bank; when the check arrived the 
bank would advance funds under the line of credit to cover it. Mr. 
Joiner was supposed to pay to the bank proceeds of sale of pigs, for 
credit to the loan account. The principal balance of the loan varied 
from time to time as feed was bought, and pigs were bought and 
sold. At the time Mr. Joiner became bankrupt in November of 
1981, the principal balance of the loan was several hundred thou- 
sand dollars; according to invoices for purchases which Mr. Joiner 
presented to the bank for advances, and reports of sales which Mr. 
Joiner presented to the bank when he made repayments, there 
should have been several thousand pigs on his farm to secure the 
loan, but less than 500 were found. 

Mr. Joiner testified that the difference reflected false invoices 
issued by respondent Telfair-Wheeler to him (Joiner) to be present- 
ed to the bank to obtain funds under the line of credit, and all! 
funds so obtained were paid to Telfair-Wheeler. The record con- 
tains numerous Telfair-Wheeler invoices for pigs, which Mr. Joiner 
presented to the bank to obtain funds under the line of credit. The 
only evidence that pigs were not delivered as shown thereon was 
Mr. Joiner’s testimony. Witnesses for Telfair-Wheeler testified that 
pigs were delivered to Mr. Joiner as shown thereon, most of them 
from the Brett farm in private treaty sales, in which the parties 
agreed on a price per cwt. and the pigs were weighed on the Tel- 
fair-Wheeler scale. 

Also the record contains checks on the same checking account, 
payable to others, bearing endorsements of their names, and also 
showing that those checks were deposited in the Telfair-Wheeler 
general account. It is undisputed that the payees on those checks 
never saw them. Witnesses for Telfair-Wheeler testified that in 
every such case it had advanced funds to Mr. Joiner directly, or to 
another from whom Mr. Joiner purchased pigs or feed, not neces- 
sarily the payee of that check, and that check was a repayment of 
part or all of that advance. Mrs. Grimes, the Telfair-Wheeler em- 
ployee who filled out many of those checks and received all of 
them, testified (Tr. 343-4) that the decision to make a check pay- 
able to another and endorse that other’s name on it, rather than to 
make the check payable to Telfair-Wheeler directly, was in every 
case a decision of Mr. Joiner which Mr. Joiner did not explain. She 
also testified: 


[Tr. 330] Q. Did Hilton Joiner say to you, I’m going to take these 
weight tickets and I’m going to go to the bank and get the 
bank to advance the money to cover these checks? 
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No, Sir, he never said anything to me about the sale 
tickets. 


You didn’t know how he was going to get the bank to 
approve the checks? 


Really, 1 didn’t care. 
Why not? 


He had gotten to the point where that he was owing 
us so much that I would take anything. 


And he owed you for— 


He owed us for feed and he owed us for pigs; he owed 
us for advances, just anything that you would want to 
think of, he owed it to us. 


[Tr. 345] Q. Did you go to Mr. Brett and say, Mr. Brett, look Mr. 
Joiner is paying this bill back by using Jimmy Palmer’s 
checks? 


A. I don’t think that I did because Mr. Brett had told me 
whatever Hilton brought in to take it because we 
needed to get the money back that he owed us and 
just to take whatever checks he brought in to me. 


The complainant bank contended in substance that respondent 
Telfair-Wheeler’s evidence should have been excluded on the basis 
that Mrs. Grimes testified that, when Telfair-Wheeler would ad- 
vance funds to or for Mr. Joiner, a note would be made on a piece 
of paper and, when Telfair-Wheeler received repayment of the ad- 
vance, always within the same week, that piece of paper would be 
destroyed. “The best evidence rule has no application to a case 
where a party seeks to prove a fact which has an existence inde- 
pendently of any writing; he may do so by oral testimony, even 
though the fact has been reduced to, or is evidenced by, a writing.” 
Am Jur 2d Evidence § 449. See also Classic Restorations, Inc. v. 
Bean, 155 Ga. App. 694, 272 S.E. 2d 557, 561-2 (1980). This is not to 
express an opinion one way or the other about the correctness of 
destroying those notes; this proceeding is concerned with civil li- 
ability only. 

Complainant’s position is not supported by a preponderance of 
the evidence. 

This order is the same as an order issued by the Secretary of Ag- 
riculture, being issued pursuant to delegated authority, 7 CFR 





JIM BRYANT v. DEAN CHARLING 
Volume 43 Number 5 


§ 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953, 5 U.S.C., 
1976 ed., appendix page 764. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a complainant’s right to judicial review of such an order, see 
5 U.S.C. 702-3 and United States v. ICC, 337 US. 426. 

The complaint herein against respondent Telfair-Wheeler Live- 
stock Market, Inc. is hereby dismissed. 

Copies hereof shall be served on the parties. 


Jim BryYAnt v. DEAN CHARLING d/b/a CHARLING CaTTLE Co. P&S 
Docket No. 6117. Decided October 24, 1984. 


Dealer-Market agency—Failure to pay for livestock purchased and delivered on 
order—Reparation awarded. 


Complaint alleged failure to pay complainant for livestock purchased and delivered 
on order. Issue is whether respondent is entitled to withhold payment because 
some of the animals died after delivery. He is not. Reparation awarded to com- 
plainant. 

Complainant, pro se. 

Respondent, pro se. 

John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, 7 U.S.C. 181 et seg., begun by a com- 
plaint filed on October 21, 1982, against respondent Charling and 
one Jim Chase, Pilger, Nebraska. An amended complaint was filed 
on October 29, 1982. The complaints alleged in substance failure to 
pay complainant for livestock purchased and delivered on order. 
The amount claimed was $4,546.02. 

Nothing was served on Mr. Chase because there was nothing to 
show that he was a stockyard owner, market agency or dealer sub- 
ject to the reparation provisions of the Act. Copies of the com- 
plaints, and of an investigation report prepared by the Packers and 
Stockyards Administration of the Department and filed in this pro- 
ceeding pursuant to the Rules of Practice, were served on respond- 
ent Charling on March 5, 1983. A copy of the investigation report 
was served on complainant Bryant on March 8. Respondent filed 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 43 Number 5 


an answer on March 21 which was served on complainant. Com- 
plainant filed a request for oral hearing on April 19. 

An oral hearing was held on July 12, 1983, in Des Moines, Iowa 
before John J. Casey of the Office of the General Counsel of this 
Department. Neither party was represented by counsel. Both par- 
ties testified. No exhibits were received. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant Jim Bryant a/k/a James E. Bryant at all times 
material herein was engaged in business as a dealer, buying and 
selling in commerce livestock either on his own account or as the 
agent of others, with his principal place of business at California, 
Missouri, and was so registered with the Secretary under the Act. 

2. Respondent Dean Charling at all times material herein was 
doing business as Charling Cattle Company, and engaged in busi- 
ness as a market agency buying in commerce livestock on a com- 
mission basis, and as a dealer buying and selling in commerce live- 
stock on his account or as the agent of others, with his principal 
place of business at Oakland, Nebraska, and was so registered with 
the Secretary under the Act. 


3. On or about Saturday, August 21, 1982, respondent Charling 
gave complainant Bryant an order for a load of good 500 pound 
heifers. Thereafter Mr. Bryant bought or caused to be bought, and 
paid for, 88 such animals weighing a total of 43,730 pounds, for a 
total of $26,646.32. Mr. Bryant’s agreed commission was 50¢/cwt. or 
$218.65. Mr. Charling has paid Mr. Bryant $22,318.95. The figures 
are as follows: 


Number of head Weight Amount 


10,165 pounds $6,211.36 
20,434.96 


26,646.32 
eNO MINT CONUE D555 essnonscsscsesesecsoonshossbipigavinchtinsishond 218.65 


26,864.97 
(22,318.95) 


4,546.02 


4. The complaint was filed within 90 days of accrual of the cause 
of action alleged therein. 


CONCLUSIONS 


The following is undisputed. On or about Saturday August 21, 
1982, respondent Charling gave complainant Bryant an order for a 
load of good 500 pound heifers. It was understood that Mr. Bryant 
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did not have the animals and would buy them elsewhere. Mr. 
Charling was ordering them for another but did not disclose his 
customer to Mr. Bryant at that time. On that Saturday Mr. Bryant 
bought 21 such animals weighing a total of 10,165 pounds at Mar- 
shall, Missouri for a total of $6,211.36 and paid for them. The fol- 
lowing Monday, August 23, another bought for Mr. Bryant 67 such 
animals weighing a total of 33,565 pounds at Licking, Missouri for 
a total of $20,434.96. Mr. Bryant paid for those. Mr. Bryant then 
told Mr. Charling by telephone what the cattle weighed and cost, 
and asked 50¢/cwt. commission, a total of $218.65. Mr. Charling 
then told Mr. Bryant for the first time that the cattle were to go to 
the Chase farm at Pilger, Nebraska. 

The Licking cattle were transported with some others to Olean, 
Missouri where Mr. Bryant saw them. They were then reloaded on 
another truck which was supposed to leave Olean at about 8:00 
p.m. Tuesday, August 24. The record does not show what time they 
actually departed as Mr. Bryant did not remain at Olean to see 
them depart. The same truck went from Olean to Marshall to pick 
up the others, and then proceeded to the Chase farm, arriving 
sometime the next afternoon. The record does not show exactly 
when they arrived. 

On arrival, two animals were down on the truck. Mr. Bryant of- 
fered to stand the loss of those two if they died. Mr. Charling 
charged Mr. Chase $26,893.95 plus $153.05 commission. The record 
does not show how these charges were figured. At first Mr. Chase 
refused to pay anything until he saw how many of the cattle lived 
and how many died; eventually he paid Mr. Charling but subtract- 
ed $4,575.00, figured as 15 x $305.00, the average price per head. 

On August 30, Mr. Charling sent Mr. Bryant a check for 
$22,318.95, figured as follows: 


$26,893.95 Charling’s charge to Chase 
(4,575.00) 15 x $305.00 


22,318.95 


Mr. Bryant claimed $4,546.02, the difference between the $26,864.97 
he charged Mr. Charling and the $22,318.95 he received from Mr. 
Charling. 

The issue is whether Mr. Charling is entitled to withhold pay- 
ment from Mr. Bryant on account of what Mr. Chase withheld be- 
cause some of the animals died after delivery. He is not. “As a gen- 
eral rule, where an agent is employed or directed by another to do 
an act in his behalf, the law implies a promise of indemnity by the 
principal for damages resulting to the agent approximately from 
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the execution of the agency, and of reimbursement for necessary 
expenses advanced or incurred by the agent in order to consum- 
mate that which he is directed to do. For example, the agent 
should be reimbursed for * * * money paid by the agent for the 
principal on the purchase of property, * * * where the acts done by 
the agent were within the scope of his agency.” Am Jur 2d Agency 
§ 243, see also R.B. Jones & Sons, Inc. v. Nelson, 174 Neb. 655, 119 
N.W. 2d 56 (1963) and Lawrence Warehouse Company v. Twohig, 
224 F.2d 493 (8 Cir. 1955). On this basis we hold Mr. Charling’s fail- 
ure to pay Mr. Bryant what Mr. Bryant paid for the cattle which 
Mr. Charling gave him an order to buy, plus the commission 
agreed upon between them, to be an unjust practice prohibited 
under section 307(a) of the Act. 

Mr. Charling appears to contend that Mr. Chase’s withholding 
payment on account of death loss is Mr. Bryant’s problem rather 
than Mr. Charling’s. Death loss, in the absence of other facts, does 
not establish fraud, and there is nothing in this record to show any 
representation by Mr. Bryant about what kind of animals he would 
buy (other than that they would be good 500 pound heifers) or 
where he would buy them, or any agreement by Mr. Bryant to war- 
rant or guarantee the animals. If there is a dispute with Mr. 
Chase, it is Mr. Charling’s problem, not Mr. Bryant’s. 

On the jurisdiction to issue this order, see Mid-South Order 
Buyers, Inc. v. Platte Valley Livestock, Inc., 210 Neb. 382, 315 N.W. 
2d 229, 41 Ag. Dec. 48 (1982) and Rice v. Wilcox, 630 F.2d 586, 39 
Ag. Dec. 883 (8th Cir. 1980). 

As previously stated, respondent Charling was a dealer as de- 
fined in the Act and his action in dispute herein has been found in 
violation of the prohibition against unjust practices in section 
307(a) of the Act, 7 U.S.C. 208(a). Of the provisions enumerated in 
section 309(a) of the Act, 7 U.S.C. 210(a), which provides for repara- 
tion orders against dealers for violations of those provisions, that is 
the only one which can be violated by a dealer. In Rice, supra, our 
reparation order against the respondent dealer in that case, 
Wilcox, was enforced by the Eighth Circuit as discussed extensively 
in the published opinion therein. 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, as authorized by the Act of April 
4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization 
Plan No. 2 of 1953, 5 U.S.C., 1976 ed., app. p. 764. It constitutes “an 
order for the payment of money” within the meaning of section 
309(f) of the Act, 7 U.S.C. 210(f). 
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Under that section if respondent Charling does not comply with 
this order within the time limit in this order, complainant Bryant 
may within one year of the date of this order file in the district 
court of the United States for the district in which he resides or in 
which is located the principal place of business of respondent 
Charling, or in any state court having general jurisdiction of the 
parties, a petition setting forth briefly the causes for which he 
claims damages and this order in the premises. That section fur- 
ther provides that such suit in the district court shall proceed in 
all respects like other civil suits for damages except that the find- 
ings and orders herein shall be prima facie evidence of the facts 
herein stated, and the petitioner shall not be liable for costs in the 
district court nor for costs at any subsequent stage of the proceed- 
ings unless they accrue on his appeal. That section further provides 
that, if the petitioner finally prevails, he shall be allowed a reason- 
able attorney’s fee to be taxed and collected as a part of the costs of 
the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act, or the 
jurisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin et al., 446 F.2d 4, 30 Ag. Dec. 
1063 (8th Cir. 1971). 


ORDER 


Within 30 days of the date hereof, respondent Dean Charling 
shall pay to complainant Jim Bryant the sum of $4,546.02 plus in- 
terest thereon at the rate of 13 percent per annum from October 1, 
1982 until paid. 

Copies hereof shall be served on the parties. 
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DISCIPLINARY DECISIONS 


In Re: JGS Propuce Corp. PACA Docket No. 2-6500. Decided July 
9, 1984. 


Failure to make full payment and full joint accounting—Findings to be pub- 
lished—Default. 


Respondent failed to make full accounting of joint partnership and also failed to 
make full prompt payment to sellers. License renewal fee not paid. Findings to 
be published. 

Edward M. Silverstein, for complainant. 

Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) 
hereinafter referred to as the “PACA”, instituted by a complaint 
filed on March 13, 1984, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that respondent entered 
into a joint account partnership with a shipper and, pursuant to 
that agreement, during the period April through May 1982, re- 
spondent received and accepted 40 lots of mixed vegetables, all 
being perishable agricultural commodities, from one shipper, but 
failed to make full payment promptly of the balance of the cost of 
the purchases in the amount of $119,911.07, and failed to issue a 
true and correct joint account accounting reflecting the sales made, 
expenses incurred and proceeds realized from the disposition there- 
of. Also, it is alleged in the complaint that, during the period June 
through November 1982, respondent failed to make full payment 
promptly to two sellers of the net proceeds, or balances thereof, for 
five lots of fruits and vegetables, all being perishable agricultural 
commodities, received and accepted on consignment, in interstate 
and foreign commerce, in the total amount of $16,974.73. Further, 
it is alleged in the complaint that, during the period June through 
December 1982, respondent purchased and accepted, in interstate 
and foreign commerce, from nine sellers, 19 lots of fruits and vege- 
tables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the 
total amount of $52,790.32. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
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Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent, J G S Produce Corp, is a corporation, whose last 
known address is Office 222A Row B, New York City Terminal 
Market, Bronx, New York 10474. 

2. Pursuant to the licensing provisions of the Act, license number 
820597 was issued to respondent on February 17, 1982. This license 
terminated on February 17, 1983, when respondent failed to pay 
the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, re- 
spondent entered into a joint account partnership arrangement 
with Delray Produce Corp., Pompano Beach, Florida (hereinafter 
“Delray”), under which it was agreed that Delray was to purchase 
mixed vegetables, all of which were perishable agricultural com- 
modities, and to ship them to respondent for resale. Respondent, in 
turn was to reimburse Delray for the cost of purchasing these 
mixed vegetables. Pursuant to this agreement, respondent was in- 
voiced by Delray for the cost of the vegetables. Respondent, during 
April and May 1982, received and accepted 40 lots of mixed vegeta- 
bles from Delray, but failed to make full payment promptly, as 
agreed, to Delray of the balance of the cost of the purchases, in the 
amount of $119,911.07. 

4. As more fully set forth in paragraph 6 of the complaint, re- 
spondent, during April and May 1982, failed to issue a true and 
correct joint account accounting, reflecting the sales made, ex- 
penses incurred, and proceeds realized from the disposition of the 
above-noted 40 lots of mixed vegetables. 

5. As more fully set forth in paragraph 7 of the complaint, 
during the period June 1982 through November 1982, respondent 
failed to make full payment promptly to two sellers of the net pro- 
ceeds, or balances thereof, in the total amount of $16,974.73, for 
five lots of perishable agricultural commodities, received and ac- 
cepted on consignment in interstate and foreign commerce. 

6. As more fully set forth in paragraph 8 of the complaint, 
during the period June though December 1982, respondent pur- 
chased and accepted in interstate and foreign commerce, from nine 
sellers, 19 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $53,790.32. 
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CONCLUSIONS 


Respondent’s failures to account and to make full payment 
promptly with respect to the 64 transactions set forth in Finding of 
Fact Nos. 3, 4, 5, and 6 above, constitutes willful, repeated and fla- 
grant violations of Section 2 of the PACA (7 U.S.C. § 499b), for 
which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the PACA (7 U.S.C. 
§ 499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the PACA, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 
§§ 1.139 and 1.145). 


Copies hereof shall be served upon parties. 


[Decision and Order became final on September 12, 1984 and ef- 
fective on September 24, 1984.] 


In Re: MacDonatp Import Co., Inc. PACA Docket No. 2-6611. De- 
cided September 19, 1984. 


Failure to pay promptly—License revoked—Consent. 


Edward M. Silverstein, for complainant. 
Respondent, pro se 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “Act”), instituted by a complaint 
filed on August 3, 1984, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. 

The complaint alleges that during the period June 1983 through 
January 1984, Respondent failed to make full payment promptly to 
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47 sellers, of the agreed purchase prices, or balances thereof, in the 
total amount of $158,702.03 for 128 lots of perishable agricultural 
commodities, purchased, received, and accepted in interstate and 
foreign commerce. A copy of the complaint was served upon Re- 
spondent. Respondent filed an Answer thereto, admitting all the 
factual allegations in the complaint. The Respondent and Com- 
plainant have agreed to the entry of a Decision and Order as set 
forth herein. Therefore, pursuant to Section 1.138 of the Rules of 
Practice (7 CFR 1.138), the following Decision and Order is issued 
without further procedure or hearing. 


FINDINGS OF FACT 


1. MacDonald Import Co., Inc., (hereinafter “Respondent”), is a 
Florida corporation, whose business address is Post Office Box 
970134, Miami, Florida 33197. 

2. Pursuant to the licensing provisions of the Act, license number 
810068 was issued to Respondent on October 10, 1980. This license 
was renewed annually, and is next subject to renewal on or before 
October 10, 1984. However, Respondent’s license was suspended 
automatically on March 30, 1984, pursuant to Section 7(d) of the 
Act (7 U.S.C. 499g(d)), when it failed to satisfy six reparation 
awards issued on February 23 and 24, 1984, in PACA Dockets 
Numbered RD-84-126, RD-84-128, RD-84-129, RD-84-130, RD- 
84-131 and RD-84-132. These awards have not been satisfied and 
the suspension of Respondent’s license remains in effect. 

3. As detailed in paragraphs 5 of this Complaint and as admitted 
by Respondent, during the period June 1983 through January 1984, 
Respondent, failed to make full payment promptly to 47 sellers of 
the agreed purchase prices or balances thereof, in the total amount 
of $158,702.03 for 128 lots of perishable agricultural commodities, 
purchased, received, and accepted in interstate and foreign com- 
merce. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b), by failing to make full 
payment promptly with respect to the transactions set forth in 
Findings of Fact No. 3 above, for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This order shall become effective on October 2, 1984.* 
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Copies hereof shall be served upon the parties. 


In Re: Quatrty Foops, Inc. PACA Docket No. 2-6569. Decided 
August 20, 1984. 


Failure to pay promptly—License revoked—Bankrupt-Publication of facts—De- 
fault. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.; 
hereinafter referred to as the “Act”), instituted by a complaint 
filed on June 7, 1984, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
August 1981 through March 1982, respondent purchased and ac- 
cepted, in interstate and foreign commerce, from 10 sellers, 70 lots 
of fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices, in the total amount of $145,741.10. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Quality Foods, is a corporation, whose address is 
1830 Wayne Trace, Fort Wayne, Indiana 46803. 

2. Pursuant to the licensing provisions of the Act, license number 
200325 was issued to respondent on April 23, 1963. This license was 
renewed annually, but terminated on April 23, 1984, pursuant to 
section 4(a) of the Act (7 U.S.C. 499d(a)), when respondent failed to 
pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period August 1981 through March 1982, respondent 
purchased and accepted in interstate and foreign commerce from 
10 sellers, 70 lots of fruits and vegetables, all being perishable agri- 
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cultural commodities, but failed to make full payment promptly of 
' the agreed purchase prices, in the total amount of $145,741.10. 

4. On March 16, 1982, respondent filed a Petition pursuant to 
Chapter 11 of the Bankruptcy Code (11 U.S.C. 1101 et seg.), in the 
United States Bankruptcy Court for the Northern District of Indi- 
ana which has been designated as case No. 82-10212. On September 
16, 1983, this proceeding was converted to a proceeding under 
Chapter 7 of the Bankruptcy Code (11 U.S.C. 701 et segq.). 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 70 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of section 2 of the Act (7 U.S.C. 499b), 
and the facts and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after this Decision 


becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed as provided in sec- 
tions 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 
1.145). 

Copies hereof shall be served upon parties. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 5 


REPARATION DECISIONS 


Pam Pax Distrisutors, INc. v. KerrH CoNNELL, Inc. PACA Docket 
No. 2-6366. Decided September 5, 1984. 


Breach of contract by complainant—Damages determined—Reparations for bal- 
ance. 


Edward M. Silverstein, Presiding Officer. 
Thomas Oliveri, Newport Beach, California, for complainant. 
Edward J. Houlehan, Kansas City, Missouri, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
in the amount of $1,466.00 in connection with three shipments of 
mixed vegetables and/or grapes, all being perishable agricultural 
commodities, in interstate commerce. 

Both parties were served with a copy of the Department’s report 
of investigation. Respondent also was served with a copy of the 
formal complaint, and filed an answer thereto denying any further 
liability to complainant. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence of the case, as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements, however, neither party 
did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pam Pak Distributors, Inc., is a corporation 
whose mailing address is P.O. Box 11337, Fresno, California 93772. 

2. Respondent, Keith Connell, Inc., is a corporation whose mail- 
ing address is 11614 McGee, Kansas City, Missouri 64114. At all 
material times, respondent was licensed under the Act. 

3. On December 20, 1982, complainant, by oral contract, sold a 
load of produce to respondent as follows: 


Amount ipti Unit Price Tot Sah. 


25 Endive, 24’s $4.85 $121.25 
10 Parsley, 5’s 3.85 38.50 
30 8.85 115.50 
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Description 


The load of produce was shipped to respondent in Kansas City on a 
truck bearing Missouri license No. 407-581. Respondent’s customer, 
A. Reich & Sons, Inc., refused to accept the Calmeria grapes. 

4. On December 23, 1982, a Federal inspection was conducted on 
40 lugs of table grapes labeled “Daisy Brand, Barr Packing Co., 
Sanger Calif.” and stamped “Calmeria Grapes U.S. No. 1 Table Net 
Wt. 23 Lbs.” The inspection certificate issued thereafter (No. E 
262904) indicates that the complainant was the shipper, that the 
grapes were partially unloaded off a truck bearing Missouri license 
No. 407-581, that the temperature of the grapes at the top of the 
load was 38° F. and 39° F. at the bottom, and that the condition of 
the grapes was as follows: 


Berries generally firm and firmly attached to capstems. 
Stems generally turning brown and aes Damage by 
p 


brown discolored berries in most samples 4 to 9% in some 
none, average 4%. Damage by Almeria Spot 4 to 11%, av- 
erage 8%. Decay 1 to 4%, average 2% Gray Mold Rot in 
advanced stages. 


5. On January 4, 1983, 28 lugs of table grapes were inspected at 
Liberty Fruit Co., Kansas City, Missouri. The certificate issued 
thereafter (E 262925) indicates that “Barr Packing Co.” was the 
shipper and that the cartons were labeled “Daisy Brand, Barr 
Packing Co., Sanger, Calif.” and stamped “Lot 42 Calmeria Grape 
U.S. No. 1 Table, Net Wt. 23 Lbs.” The temperature range of the 
grapes was 30°-31°F., and the condition of the grapes was noted as 
follows: “Berries are generally seriously damaged by brown to 
black discolored berries or decayed.” 

6. Subsequent thereto, respondent paid complainant $674.25 with 
respect to the December 20, 1982, shipment. 

7. On or about December 22, 1982, complainant sold to respond- 
ent 120 lugs of Emperor grapes at an f.o.b. price of $4.85 per lug 
plus 70 cents per lug precooling, for a total f.o.b. price of $666.00. 
The grapes were to meet U.S. No. 1 Table grape standards. The 
grapes were federally inspected on December 13, 1982, graded U.S. 
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No. 1, showing approximately % to 1% decay, and were shipped to 
respondent. Upon arrival at respondent’s customer, A. Reich & 
Sons, Inc., in Kansas City, Missouri, the grapes were rejected. Re- 
spondent then had the grapes moved to Liberty Fruit Co., also in 
Kansas City. On December 28, 1982, the grapes again were Federal- 
ly inspected. The inspection certificate issued thereafter (No. E 
262913) indicates that the temperature range of the grapes was 35° 
F. to 38 °F. The condition of the grapes was noted as follows: “Ber- 
ries generally firm and firmly attached to capstems. Stems general- 
ly turning brown and pliable. Shatter berries average 2%. Decay 2 
to 10%, average 6% Blue Mold Rot generally in advanced stages.” 
Liberty Fruit Co. made several attempts to sell the grapes but, in 
each instance, its customer refused to accept them. On January 24, 
1983, the 120 lugs of grapes were reinspected. The inspection certif- 
icate issued thereafter (No. E 262982) indicates that the tempera- 
ture range of the grapes was 41 °F. to 44 °F., and the condition of 
the grapes was described as follows: “Decay average [sic] 100% 
Gray Mold Rot generally in advanced stages, most of which is 
nested.” Subsequent thereto, the 120 lugs of grapes were dumped. 

8. On or about December 27, 1982, complainant sold respondent 
120 lugs of Emperor grapes at an f.o.b. price of $4.85 per lug and 
160 bags of onions, 4 doz., at an f.o.b. price of $4.85 per bag, plus 
precooling of 120 units at 70 cents per unit ($84.00), precooling of 
160 units at 50 cents per unit ($80.00), and two units of ice at $8.00 
per unit, for a total f.o.b. price of $1,538.00. The load of produce 
was shipped, and was received and accepted by respondent through 
its customer, Banta Fruit, Springfield, Missouri. Subsequent there- 
to, respondent paid complainant $1,106 with regard to this ship- 
ment. 

9. A formal complaint was filed on June 20, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The instant case involves three shipments of produce. As each in- 
volves different factual circumstances, each must be dealt with in- 
dividually. 

As to the December 20, 1982, shipment, involving grapes and 
other perishable commodities, respondent states in its answer that 
the issue is whether the grapes inspected on December 23, 1982, 
were the same grapes which were shipped by complainant. Howev- 
er this misstates the case as the dispositive issue as to this ship- 
ment is whether respondent proved damages resulting from a 
breach of contract committed by complainant. Initially, it must be 
noted that, inasmuch as respondent accepted the remaining por- 
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tions of the load, we must hold that it also accepted the grapes. 7 
CFR § 46.43(ii); Salinas Lettuce Farmers Coop. v. Larry Ober Co., 39 
Agric. Dec. 65 (1980). Since it accepted the produce, respondent is 
obligated to complainant for the full contract price thereof less 
provable damages resulting from a breach of contract committed 
by complainant. Respondent has the burden of proving, by a pre- 
ponderance of the evidence, both breach and damages. Sunny Ridge 
Farms v. Edward Dilatush & Co., 30 Agric. Dec. 961 (1971). Re- 
spondent cites the December 23, 1982, Federal inspection as prov- 
ing complainant breached their contract. Complainant claims that 
the inspection could not apply to the grapes it sold respondent be- 
cause the inspection certificate issued thereafter indicates that the 
grapes were labeled as being packed by Barr Packing Co. from 
whom it had not purchased grapes during the critical period of 
time involved here. However, even were we to decide this issue in 
respondent’s favor, we would still have to rule against respondent 
because it failed to prove damages. Since it made no claim for dam- 
ages as to 12 of the 40 lugs of grapes, it only attempted to prove 
damages as to 28 of the 40 lugs. As to these, it claimed that the 28 
lugs of grapes were dumped after being inspected at Liberty Fruit 
Co., Kansas City, Missouri. However, even if we accept the Decem- 
ber 23, 1982, inspection certificate as applying to the grapes sold to 
respondent by complainant, there is no showing that the grapes 
which were dumped were the same grapes which were inspected on 
December 23, 1982. In point of fact, the Federal inspection certifi- 
cates issued after each inspection reflect that the lugs were 
stamped differently on the 28 lugs inspected on January 4, 1983, 
than were the 40 lugs inspected on December 23, 1982. The Janu- 
ary 4, 1983, certificate also notes the “Barr Packing Co.” as being 
the shipper of the 28 lugs of grapes inspected, rather than com- 
plainant who was indicated to be the shipper on the December 23, 
1982, certificate. Because of this, we must hold that respondent has 
failed to show that the grapes which were dumped by Liberty Fruit 
Co. were the same grapes complainant delivered to respondent. 
Consequently, we also must hold that respondent has not proven 
that it suffered any damages as a consequence of complainant’s al- 
leged breach as to the December 20, 1982, shipment. It is, therefore, 
obligated to complainant for the full contract price thereof, or 
$1,042.25. 

As to the December 22, 1982, shipment of Emperor grapes, the 
issue raised by complainant is whether the respondent’s consignee 
made a valid attempt to sell the grapes before having them 
dumped on January 23, 1983. We are satisfied that it did. The 
record contains a number of invoices which reflect that the custom- 
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ers of Liberty Fruit Co., respondent’s consignee, refused to accept 
any of the grapes. As these invoices reflect that Liberty Fruit Co. 
made numerous attempts from the time it received the grapes until 
they were dumped, to sell them, we must hold that it made a valid 
attempt to sell the grapes. 

The December 22, 1982, shipment was to meet U.S. No. 1 table 
grape standards. The standards, 7 CFR § 51.884, do not permit any 
shatter, and only allow % to 1 percent for decay. The six percent 
decay and two percent shatter shown on the December 28, 1982, in- 
spection, along with the low temperature of the grapes, warrant a 
conclusion that the condition of these grapes at the time of the in- 
spection indicates that the grapes were in unsuitable shipping con- 
dition and that complainant, therefore, breached the parties’ con- 
tract as to them. R.C. Walter & Sons v. Gaiz, 31 Agric. Dec. 655 
(1972). In view of the fact that we are satisfied that respondent has 
proven that all of the grapes needed to be dumped, we conclude 
that its damages on this shipment equal the contract price thereof. 

With regard to the December 27, 1982, shipment, respondent has 
offered no evidence as to an alleged breach of contract by com- 
plainant, nor of any damage suffered by it. Respondent alleges that 
it had contacted complainant and that it received permission from 
the latter to have the shipment handled for complainant’s account 
because of the poor condition of the grapes, and that complainant 
did so without requiring a federal inspection. Complainant denies 
this and respondent has offered no further proof thereof. Respond- 
ent’s unsupported statement is not sufficient to satisfy its burden 
of proving, by a preponderance of the evidence, that complainant 
breached the parties’ contract. West Indies Fruit Co. v. Banana 
Supply Co., 16 Agric. Dec. 837 (1957). Since it received and accepted 
the shipment, it is therefore obligated to complainant for the full 
contract price thereof, or $1,538.00. 

Respondent is obligated to complainant for the full contract 
prices of the December 20, and December 27, 1982 shipments, or 
$2,580.25. It has paid complainant $1,780.25 with respect to these 
shipments. It thus owes the complainant $800.00 with respect to 
them. Respondent’s failure to pay complainant the $800.00 is a vio- 
lation of section 2 of the Act for which reparation plus interest 
should be awarded. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay complainant $800.00, as reparation, plus interest thereon at 
the rate of 13% per annum from February 1, 1983, until paid. 





MIC BRUCE, INC. v. CHIQUITA BRANDS, INC. 
Volume 43 Number 5 


Copies of this order shall be served upon the parties. 


MIC Bruce, INc. a/t/a SmncerR’s v. CHiquiTaA Branps, Inc. PACA 
Docket No. 2-6608. Decided September 18, 1984. 


Respondent admitted owing a portion of the amount claimed—Reparation for un- 
disputed amount awarded. 


Andrew Y. Stanton, Presiding Officer. 
Stephen P. McCarron, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed on March 15, 1984. Complainant seeks 
to recover $66,697.25 which amount is alleged to be owed to re- 
spondent as a consequence of 14 transactions in interstate com- 
merce involving bananas during March, April and May, 1983. Re- 


spondent filed an answer to the formal complaint on July 23, 1984, 
admitting that $9,286.00 of the amount claimed by complainant 
was due and owing to complainant on account of the transactions 
involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$9,286.00. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from July 1, 1983, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 
of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 
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Copies of this order shall be served upon the parties. 


Rrrcito Propuce, INc. v. VALENTINO BENAVIDEZ, d/b/a TRIPLE “B” 
Propuce Distrisutors. PACA Docket No. 2-6432. Decided Sep- 
tember 20, 1984. 


Respondent accepted produce—Reparations awarded. 


George Whitten, Presiding Officer. 
James A. Sato, Nogales, Arizona, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $10,530 in connec- 
tion with the sale of two truckloads of tomatoes which moved in 
foreign commerce. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to com- 
plainant. 

The amount involved herein does not exceed $15,000 and the 
shortened method of procedure provided in the Rules of Practice (7 
CFR 47.20) is therefore applicable. Under this procedure the veri- 
fied pleadings of the parties are considered a part of the evidence 
as is the Department’s report of investigation. In addition, the par- 
ties were given the opportunity to file evidence in the form of 
sworn statements. Complainant filed an opening statement. Re- 
spondent did not file an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Ritclo Produce, Inc., is a corporation whose ad- 
dress is P.O. Box 794, Nogales, Arizona. 

2. Respondent is an individual, Valentino Benavidez, doing busi- 
ness as Triple “B” Produce Distributors, whose address is 1 Termi- 
nal Street, Nogales, Arizona. At the time of the transactions in- 
volved herein respondent was licensed under the Act. 

3. On or about April 26, 1983, complainant sold to respondent 
two truckloads of tomatoes as follows: 
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1,404 lugs, Med-Lg, “RITZ” brand, at $4.50 per lug or 
$6,318 f.o.b. Nogales. 


1,404, small, “RITZ” brand, at $3.00 per lug or $4,212 
f.o.b. Nogales. 


4. On April 26, 1983, complainant shipped the two truckloads of 
tomatoes to respondent in Nogales, Arizona. The tomatoes were 
previously received by complainant from Mexico. 

5. The formal complaint was filed on October 18, 1983, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent admits that it has not paid complainant the pur- 
chase price of the two truckloads of tomatoes, but states by way of 
defense that respondent sold the two truckloads of tomatoes to 
G.A.B. Produce Inc., in Nogales, Arizona, and that such firm in 
turn sold the tomatoes to Fonseca. Foods, in Los Angeles, Califor- 
nia, which reported problems with the quality of the tomatoes on 
arrival. Respondent attached a copy of a Federal inspection, cover- 
ing 1,350 cartons of tomatoes, to its answer. While this inspection 
is dated April 28, 1983, and appears to cover a portion of the toma- 
toes which are are the subject of the complaint, there is no evi- 
dence in the record of any inspection covering the remaining 1,458 
cartons of tomatoes. 

An additional problem with respondent's defense is the evident 
fact that the sale as between complainant and respondent was con- 
summated upon delivery of the tomatoes to respondent in Nogales, 
Arizona. Although complainant knew that the tomatoes were ulti- 
mately going to the Los Angeles area, the bills of lading show the 
tomatoes billed to respondent in Nogales, Arizona, and also show 
the delivering carrier as ”"RITCLO TRK. BOBTAIL” or “RITCLO 
BOBTAIL”. In addition, both bills of lading show that delivery was 
to be to “GAB DOCK.” The record reveals that GAB Produce Inc., 
is a Nogales, Arizona firm. We conclude from all of the evidence in 
this proceeding that the tomatoes were accepted by respondent in 
Nogales, Arizona, and that respondent has failed to prove a breach 
of contract on the part of complainant. Since respondent accepted 
the tomatoes, it became liable to complainant for the full purchase 
price thereof, or a total of $10,530 for the two loads. Respondent’s 
failure to pay complainant such amount is a violation of section 2 
of the Act for which reparation should be awarded to complainant 
with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $10,530, with interest thereon at the 
rate of 13 percent per annum from June 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


GRAINGER Fars, INC. a/t/a EcKkEL PropucE CoMpPpaANny v. THE JOE 
DEGAETANO Co., Inc. PACA Docket No. 2-6447. Decided Sep- 
tember 20, 1984. 


Respondent failed to prove breach of contract—FOB sale of lettuce—Untimely re- 
jection after acceptance—Excessive condition defects—Respondent failed to 
produce temperature recorder tape—Suitable shipping condition warranty not ap- 
plicable or respondent failed to show that transportation service and conditions 
were normal—Reparation awarded for net contract price—Reparations awarded. 


Complaint resold rejected FOB shipment of 560 cartons of lettuce and realized 
$2,303.00 less than contract price. Lettuce showed excessive condition defects, 
but rejection was untimely after unloading and storage. Respondent failed to 
produce Ryan temperature recorder tape received with shipment and, there- 
fore, failed to show normal transportation service and condition necessary to 
make applicable suitable shipping condition warranty. Complainant awarded 
reparation. 

George Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, California, for complainant. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in connection with the sale and ship- 
ment of one partial truckload of lettuce in interstate commerce. 

A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying li- 
ability to complainant. 

The amount of damages in the formal complaint does not exceed 
$15,000.00, and accordingly the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 C.F.R. 47.20) is ap- 
plicable. Under this procedure, the verified pleadings of the parties 
are part of the evidence as is the Department’s report of investiga- 
tion. In addition the parties were given the opportunity to file evi- 
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dence in the form of verified statements. Complainant filed an 
opening statement. Respondent did not file an answering state- 
ment. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Grainger Farms, Inc., is a corporation also trad- 
ing as Eckel Produce Company, whose address is P.O. Box 4400, Sa- 
linas, California. 

2. Respondent, The Joe Degaetano, Co., Inc. is a corporation 
whose address is 4701 Crayton Avenue, Cleveland, Ohio. At the 
time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about May 26, 1983, complainant sold to respondent 560 
cartons of “Cowboy” brand lettuce, size 24’s, at $4.00 per carton, 
plus $.15 per carton brokerage, $22.50 for a Ryan temperature re- 
corder and $.65 per carton for cooling, or a total of $2,710.50, f.o.b. 
The contract was negotiated through a broker, Ed Given, Inc., of 
Salinas, California. 

4. On May 26, 1983, complainant shipped the 560 cartons of let- 
tuce from loading point in California to respondent in Cleveland, 
Ohio. Complainant included on the truck a Ryan temperature re- 
corder, number 351167. The bill of lading shows that loading was 
completed at 4:15 p.m. on May 26, 1983, and the temperature was 
to be maintained at 34°F. 

5. The lettuce arrived at respondent’s place of business on May 
31, 1983, and was unloaded by respondent and placed in respond- 
ent’s warehouse. At 11:40 a.m., on May 31, 1983, the 560 cartons of 
lettuce were federally inspected with the following results in rele- 
vant part: 


WHERE INSPECTED: Applicant’s Warehouse. 


Products Inspected: Iceberg LETTUCE in cartons printed 
“Cowboy, 2 dozen heads, Packed & Shipped by Eckel Produce 
Co., Main office, Salinas, Ca.” Applicant states 560 cartons. 


Condition of Load: Stacked on pallets at above location in a non- 
refrigerated area. 


Condition of Pack: Tight in layers. 
Temperature of Product: In various cartons 40 to 53°F. 
Size: Irregular. 


Quality: Clean, generally fairly well trimmed, and head leaves 
green color. Average 98% hard and firm, 2% fairly firm. 





1598 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 5 


Grade defects average 3%, poorly trimmed (8 to 10 wrapper 
leaves) and broken mid-ribs. 


Condition: Heads or portions of heads not affected by condition 
defects are crisp. Wrapper leaves: No decay. Head leaves: 
Damage by Rib Discoloration in most cartons 10 to 16 heads, 
in many none, average 35%, including 20% serious damage. 
Decay in most cartons 2 to 6 heads, in many none, average 
10%, Bacterial Soft Rot in mostly advanced, many early 
stages, affecting 1 to 5 outer leaves. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 
only account condition. 


Remarks: Applicant states above described Lettuce was unloaded 
from trailer bearing license number 1 7 8 3 2 Indiana. 


5. Respondent called the broker following the inspection and the 
broker immediately contacted complainant and reported the re- 
sults of the inspection including the information that the tempera- 
tures were 40° to 48°F. and that the Ryan temperature recorder 
tape showed 35°F. all the way. The broker also reported that re- 
spondent was refusing the lettuce. Complainant then took posses- 


sion of the lettuce and had such lettuce resold by Jodeco Comella 
Company of Cleveland, Ohio. The resale realized net proceeds of 
$407.50 after deduction of freight, handling, and a 12% commis- 
sion. 

6. The formal complaint was filed October 24, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the difference between the contract 
price of the lettuce and the net proceeds which were realized from 
the resale. Respondent’s defense to complainant’s action consists of 
the allegations that the lettuce did not meet its quality standards, 
as shown by the Federal inspection at destination, and also the 
contention that once the lettuce left respondent’s dock to be resold 
in the Cleveland area, respondent’s obligation for the merchandise 
was terminated. 

There are several problems with respondent’s defense. First, it is 
evident that respondent accepted the lettuce by unloading such let- 
tuce from the truck and placing the lettuce in its warehouse. Al- 
though respondent communicated its rejection to complainant in a 
timely manner, respondent’s rejection was nevertheless without 
reasonable cause since it followed a prior acceptance. A rejection 
following an acceptance is not permitted either under the Depart- 
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ment’s regulations (see 7 CFR 46.2(bb)) or under the Uniform Com- 
mercial Code (see UCC § 2-607(2)). The very limited circumstances 
under which an acceptance may be revoked (see UCC 2-608) do not 
apply in the present situation. Since respondent accepted the let- 
tuce it became liable to complainant for the full purchase price 
thereof less any damages resulting from any breach of contract on 
the part of complainant. 

The Federal inspection at destination discloses condition defects 
which are clearly excessive in that they exceed the defects allowed 
under the good delivery standards set forth in the regulations in 
connection with the f.o.b. suitable shipping condition warranty. See 
7 CFR 46.43(i) & (j); and 7 CFR § 46.44. However, in order for the 
suitable shipping condition warranty to be applicable, a shipment 
must be handled under normal transportation service and condi- 
tions. On the day of arrival respondent relayed to complainant, 
through the broker, the information that temperatures as disclosed 
by the Federal inspection were 40 to 48°F. and that the Ryan tape 
showed 35°F. throughout the entire trip. However, respondent did 
not submit a copy of the Ryan tape into evidence and the record 
indicates that respondent claims to have lost such tape. In view of 
the inaccuracy involved in the reporting of the temperatures dis- 
closed by the Federal inspection, the 35°F. alleged to have been 
shown on the Ryan tape is also called in question. We have held 
that “the failure of a receiver who should have access to tempera- 
ture tapes to offer the tapes in evidence is a factor to be considered 
in determining whether such a receiver has met its burden of prov- 
ing, after acceptance, that transportation service and conditions 
were normal.” See Louis Caric & Sons v. Ben Gatz Co., 38 Agric. 
Dec. 1486 (1979). We find that in the present proceeding respondent 
has failed to meet its burden of proving by a preponderance of the 
evidence that transportation service and conditions were normal. 
Consequently the warranty of suitable shipping condition is voided, 
and respondent has failed to show a breach of contract on the part 
of complainant. In the absence of a breach, respondent is liable to 
complainant for the full contract price of the lettuce, less the 
$407.50 which complainant has already received, or a net amount 
of $2,303.00. Respondent’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,303.00, with interest thereon at 
the rate of 18% per annum from July 1, 1983, until paid. 
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Copies of this order shall be served upon the parties. 


Lou Pizzo Propuce Inc. v. FarMERS EXCHANGE Inc. PACA Docket 
No. 2-6496. Decided September 20, 1984. 


Contract not breached—Reparations awarded. 


Delivered price sale—No grade cucumbers—Contract terms on invoice not objected 
to are established—Implied warranty of merchantability—Quality standard of 
inspected produce acceptable for contract destination—Protection grant not 
proved—Reparation awarded. 


Unobjected-to invoice establishes that complainant sold respondent 507 cartons of 
no-grade cucumbers at a delivered sale price of $5,247.45. Inspection after re- 
shipment of 400 cartons not identified as complainant’s brand showed general- 
ly satisfactory quality condition and failure to grade U.S. No. 1. Shipment met 
implied warranty of merchantability and respondent failed to prove asserted 
grant of protection as to grade on reshipment. Reparation awarded. 


Andrew N. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $5,247.45 in 
connection with a shipment of cucumbers in interstate commerce. 

A copy of the report investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements. Complainant filed an 
opening statement but respondent chose not to submit any addi- 
tional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant Lou Pizzo Produce Inc., is a corporation whose 
address is P.O. Box 42, Rosenhayn New Jersey. 
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2. Respondent, Farmers Exchange Inc., is a corporation whose 
address is P.O. Box 277, Onley, Virginia. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 

3. On July 25, 1983, complainant sold to respondent a load of cu- 
cumbers consisting of 507 cartons, at $10.35 per carton, totalling 
$5,247.45 delivered. No grade was specified. The parties never 
agreed that complainant would grant protection until the shipment 
was delivered to respondent’s buyer in Charlotte, North Carolina. 

4. On July 25, 1983, during the late afternoon, the cucumbers 
were loaded on a truck and shipped to respondent in Onley, Virgin- 
ia, where the truck arrived on July 26, 1983. Respondent then 
loaded additional produce on board the truck and sent it to Winn- 
Dixie, located in Charlotte, North Carolina. 

After the truck arrived in Charlotte, a federal inspection was 
taken of some of the produce on July 28, 1983, which found as fol- 
lows in relevant part: 


SHIPPER: Jack Donio. 
ADDRESS: Hammonton, N.J. 


Condition of Equipment: Mechanical refrigeration unit running. 


Products Inspected: CUCUMBERS in cartons printed “Jack 
Donio, Inc., Hammonton, N.J., 1% Bu., Produce of U.S.A.” 
Applicant states 400 cartons. 


Condition of Load: Lengthwise load, 7 rows, 6 to 7 layers. 
Condition of Pack: Cartons well filled. 


Temperature of Product: Range 45 to 51 °F. at various places. 


Size: Generally 1% to 2% inches in diameter and 6 to 9, mostly 7 
to 8 inches in length. No undersize. Oversize range from 2 to 
20% per carton, average 10%. 


Quality: Clean, mostly well, some fairly well formed and fairly 
well to well colored. Grade defects range from 2 to 18%, av- 
erage 6%, mostly misshapen and scars. 


Condition: Generally fresh and firm. Damage by shriveling aver- 
age 6%. Turning yellow average 2%. Less than B of 1% 
decay. 


Grade: Fails to grade U.S. No. 1 account of grade defects and 
oversize. 
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Remarks: Inspection and certificate restricted to Donio Brand. 
Load also contained 400 cartons with other markings and 
100 hampers of stringbeans not covered by this certificate. 


5. On approximately October 10, 1983, respondent informed com- 
plainant that no payment would be forthcoming. Prior to that date, 
complainant never agreed that respondent could have the cucum- 
bers regraded and reshipped. 

6. A formal complaint was filed on January 6, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent does not deny receiving and accepting the 507 car- 
tons of cucumbers shipped by complainant, but denies owing any 
part of the alleged contract price. Respondent is liable for the 
agreed upon contract price of these accepted cucumbers, less dam- 
ages resulting from any breach of warranty by complainant. Re- 
spondent bears the burden of proving the breach and damages by a 
preponderance of the evidence. New York Produce Trade Associa- 
tion, Inc. v. Sidney Sandler, 32 Agric. Dec. 702 (1978). 

We will first discuss the parties’ disagreement concerning the 
contract terms. Complainant claims that it sold to respondent 507 
cartons of cucumbers, without a specific grade, at $10.35 per 
carton, or $5,247.45, f.o.b. Respondent alleges that the contract pro- 
vided for the cucumbers to be U.S number one in grade. Respond- 
ent alleges further that complainant granted protection extending 
to the delivery of the cucumbers to respondent’s buyer, Winn-Dixie, 
at its warehouse in Charlotte, North Carolina. Complainant has in- 
troduced into evidence two documents which resolve this issue. One 
is complainant’s bill of lading, on which the price of $10.35 per 
carton is noted under the heading “Del. Price’ with the space 
under “Fob.” left blank. This indicates that at the time the bill of 
lading was prepared, approximately July 25, 1983, complainant 
considered the contract terms to be “delivered” and not “f.o.b.” 
The second document is complainant’s invoice, which complainant 
claims it sent to respondent. Respondent has not denied receiving 
it and there is no indication in the record that respondent ever ob- 
jected to any of its provisions. The invoice shows 504 cartons of cu- 
cumbers with no grade specified at $10.35 per carton totalling 
$5,247.45. Although the invoice lists the number of cartons in- 
volved as 504, the total price stated is for 507 cartons. In addition, 
as previously noted, the bill of lading shows 507 cartons. Further, 
complainant’s allegation in its complaint that 507 cartons were 
sold has not been disputed by respondent. Therefore, we conclude 
that the 504 cartons noted on the invoice was a typographic error, 
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and the actual number of cartons sold was 507. On the invoice, re- 
spondent’s name and address are typed next to the designation 
“SOLD TO”. The space under the heading “SHIPPED TO” is 
blank. The invoice, therefore, does not show shipment to Winn- 
Dixie in Charlotte, North Carolina. Respondent’s failure to object 
to complainant’s invoice is evidence of the existence of the contract 
terms as specified therein. Casey Woodwyk, Inc. v. Albanese Farms, 
31 Agric. Dec. 311 (1972). We conclude on the basis of all the evi- 
dence that the contract was for 507 cartons of no grade cucumbers 
at $10.35 per carton, or $5,247.45, delivered, without any grant of 
protection to Winn-Dixie in Charlotte, North Carolina. 

The next issue is whether the shipment met the contract terms. 
In this delivered sale complainant gave an implied warranty of 
merchantability that the cucumbers would “pass without objection 
in the trade under the contract description, [and] are fit for the or- 
dinary purposes for which such goods are used. .. .” Elke Rapids 
Packing Company v. Neimen Brothers Company, Inc. 30 Agric. Dec. 
582 (1971). U.C.C. 2-314(2). It is unclear that the cucumbers inspect- 
ed were the same cucumbers shipped by complainant because the 
inspection covered 400 cartons shipped by Jack Donio, not 507 car- 
tons shipped by complainant. Even if the July 28, 1983, inspection 
covered the cucumbers at issue here, it does not reveal any breach 
of the quality standards for no grade cucumbers as set forth in 7 
CFR 51.2220. The condition revealed by the July 28, 1983, inspec- 
tion is well within the acceptable range for cucumbers that had ar- 
rived at the contract destination, Onley, Virginia, two days earlier, 
on July 26, 1983. Therefore, respondent has failed to sustain its 
burden of proving a breach of warranty by complainant. 

Respondent claims that after the cucumbers arrived at Charlotte, 
North Carolina, it complained to complainant about the grade and 
complainant agreed to have another firm, C.L. Henderson, regrade 
them. There is no documentary evidence to support this claim. Fur- 
ther, it conflicts with the clear evidence in the record that the con- 
tract provided for no specific grade, and that the quality of the cu- 
cumbers was not in breach of contract. Therefore, this claim of re- 
spondent also must be rejected. 

Respondent is liable for the entire contract price of $5,247.45, 
and its failure to pay this sum to complainant is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded with in- 
terest. 

Copies of this order shall be served upon the parties. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,247.45 with interest thereon at 
the rate of 18% percent per annum from September 1, 1983, until 
paid. 


SMELTZER ORCHARD CoMPANY v. S. NorpHaus, Co. PACA Docket 
No. 2-6607. Decided September 20, 1984. 


Indebtedness admitted—Claim of priority over other creditors not good defense— 
Reparations awarded. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $21,450.00 in con- 
nection with a shipment of mixed fruit, all being perishable agri- 
cultural commodities, in interstate commerce. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, admitting the material allegations of the complaint, in- 
cluding the indebtedness claimed by complainant. As a defense, re- 
spondent alleges that, due to financial difficulties, it was unable to 
pay its debts and that therefore it was in the process of liquidating 
and distributing its assets to its creditors on a pro rata basis. It 
claims that issuing an award in complainant’s favor, in spite of its 
admissions, would amount to granting complainant a priority over 
respondent’s other creditors. We often have held that such re- 
sponses as stated above do not establish a good defense to a com- 
plaint seeking reparation against a respondent. See, e.g., United 
Salad Co. v. Hudson House, Inc. 32 Agric. Dec. 1405 (1973). Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d)). 

Complainant, Smeltzer Orchard Company, is a corporation whose 
address is 6032 Joyfield Road, Frankfort, Michigan 49635. Respond- 
ent, S. Nordhaus Co., is a corporation whose mailing address is P.O. 
Drawer 7348, Station A, San Antonio, Texas 78207. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 
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The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $21,450.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
$21,450.00, with interest thereon at the rate of 13 percent per 
annum from December 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


THe GARIN CoMPANY v. Ep GIvEN Inc. PACA Docket No. 2-6621. 
Decided September 20, 1984. 


Liability for undisputed amount—Reparations awarded. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely informal complaint was filed on October 25, 1983, and a 
formal complaint was filed on May 25, 1984. Complainant seeks to 
recover $4,920.90 which amount is alleged to be the total purchase 
price for cauliflower sold to and accepted by respondent in May, 
1984. Respondent filed an answer to the formal complaint on 
August 9, 1983, admitting that $1,800.90 of the amount claimed by 
complainant was due and owing to complainant on account of the 
transaction involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,800.90. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from June 1, 1983, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 
of the Act. 7 U.S.C. 499b. 
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Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 


LesTER DistRIBUTING Co v. A. Levantino Produce Corporation. 
PACA Docket No. 2-6376. Decided September 25, 1984. 


FOB shipment delayed—No record of selling price—Reparations awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $4,794.00 in connection with the 
sale of a truckload of Emperor grapes in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000 the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 C.F.R. 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s Report of 
Investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. Neither party 
did so. Although given the opportunity to file briefs neither party 
took such action. 


FINDINGS OF FACT 


1. Complainant, Lester Distributing Company, is a corporation 
with an address at 524 South Clovis Avenue, Fresno, California. 

2. Respondent, A. Levantino Produce Corporation, is a corpora- 
tion with an address at 101-A, New York City Terminal Market, 
Bronx, New York. At the time of the transaction involved in this 
proceeding respondent was licensed under the Act. 
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3. On or about December 29, 1982, complainant sold to respond- 
ent 1,500 lugs of Emperor grapes, 23 pounds net per case, at $5.50 
per case plus $.70 per case for precooling and palletizing and $22.50 
for'a Ryan recording thermometer, for a total contract price of 
$9,322.50. The grapes were to be U.S. No. 1, and the contract was 
f.o.b. Capital Produce of Nogales, Arizona was the broker for the 
transaction. 

4. The grapes were to be shipped on December 30, 1982. However, 
they were not loaded aboard truck until December 31, 1982, be- 
cause the truck was a day late in arriving The grapes were shipped 
from California to respondent in New York City, arriving in that 
location on January 7, 1983. Their arrival was also delayed one 
more day as the result of the breakdown of the truck on which 
they were transported. Upon arrival respondent accepted the 
grapes. 

5. The truckload of grapes was inspected at point of origin, and 
showed one half of one percent decay, and that the grapes met the 
requirements for U.S. No. 1. The truckload also received an 
abridged inspection at destination point, which was limited to the 
first eight pallets being unloaded at the time of inspection and the 
upper three layers of three pallets near the rear doors. It showed 
there were 3% wet and sticky berries, 3% crushed, wet and de- 
cayed berries, 6% damage by shrivelling, and 5% decay in the form 
of Gray Mold Rot. 

6. Because the abridged inspection showed deterioration the re- 
spondent, without apparent consultation with either the broker or 
complainant, took an adjustment on the price of the grapes. Of the 
total contract price of $9,322.50 it paid $4,528.50, leaving a balance 
of $4,794.00. 

7. A formal complaint was filed on June 14, 1983, which was 
within nine months of the time the cause of action accrued. 


DISCUSSION 


The first issue in this proceeding is whether respondent was jus- 
tified in taking a unilateral adjustment in the price of the grapes 
because of their condition upon arrival. Within this issue there is a 
subsidiary issue as to whether the two day delay in transit of the 
grapes makes any difference. Certainly, the breakdown of the truck 
after the grapes were loaded on it must be construed to be the re- 
sponsibility of respondent since this is an f.o.b. transaction. There 
is also the question of the grapes being loaded on the truck one day 
later than expected because the truck was late in arrival at the 
shipping point. Complainant has a duty to place on such truck 
grapes which are in suitable shipping condition. Rydell California 
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Potato Co. v. The Kaufman-Brown Potato Company, 16 Agric. Dec. 
1055 (1957). Therefore, only the one day delay in transit may be 
taken into account in determining whether the percentages of con- 
dition defects were so substantial as to void the complainant’s war- 
ranty of suitable shipping condition. 

We have concluded that the one day delay was not of sufficient 
duration to void the warranty of suitable shipping condition. The 
condition defects at destination were simply too great for us to be 
able to conclude that the grapes would have made good delivery if 
there had not been a one day delay in transit. The abridged inspec- 
tion certificate showed that there were 3% wet and sticky berries, 
3% crushed, wet and decayed berries, 6% damage by shrivelling, 
and 5% decay in the form of Gray Mold Rot. The tolerance for seri- 
ous damage such as decay is one percent. Both categories of condi- 
tion defects are so substantially above the maximum tolerances at 
destination that we have no choice other than to conclude that the 
grapes did not make good delivery. 

Although the inspection was of only a portion of the load of 
grapes, since complainant did not challenge its accuracy insofar as 
the entire shipment is concerned, we find on the basis of this 
record that the condition defects found in the abridged inspection 
are representative of the entire load. 

However, complainant must prevail in this proceeding. Having 
accepted the grapes respondent had the duty to prove damages. 
Rydell California Potato Co. v. The Kaufman Brown Potato Compa- 
ny, supra. Damages normally are the difference between the 
market value if they had been as warranted and the value of the 
goods as a result of their deteriorated quality. International 
Produce Distributors, Inc. v. A & L Produce Co., Inc., 31 Agric. Dec 
356, 363 (1972). In order to prove damages it was neccssary for re- 
spondent to show the actual prices fetched for the grapes. It provid- 
ed no evidence in this regard. Therefore, on this record, there is no 
basis on which to determine what the actual price fetched for the 
grapes was. Respondent has failed to sustain its burden of proof. 

In view of the above, we find that respondent has failed to pay 
complainant $4,794.00, which is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with inter- 
est 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $4,794.00, with interest thereon 
at the rate of 18% per annum from February 1, 1983, until paid. 
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Copies of this order shall be served upon the parties. 


GREEN VALLEY Farms Inc. v. TeressaA A. Everett, d/b/a Star 
Propuce Co. PACA Docket No. 2-6454. Decided September 25, 
1984. 


Failed to prove gassing—Reparations awarded. 


Andrew N. Staunton, Presiding Officer. 
Thomas R. Oliveri, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought a repara- 
tion award against respondent in the amount of $18,230.60, which 
has since been amended to $6,494.50, in connection with the sale of 
carload of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant filed an opening statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Green Valley Farms Inc., is a corporation whose 
address is P.O. Box 163, Brawley, California. 

2. Respondent, Teressa A. Everett, d/b/a Star Produce Co., is an 
individual whose address is 1117 Poindexter Street, Chesapeake, 
Virginia. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 

3. On June 1, 1983, complainant sold to respondent 2,608 cartons 
of green tomatoes for a total price, including a temperature record- 
er, of $18,230.50, f.o.b., to be shipped by railcar. The tomatoes were 
not to be treated with gas. Complainant agreed to give respondent 
protection, based on California Market News Service Reports list- 
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ings, until the tomatoes arrived at respondent’s place of business. 
There were two brokers involved in this transaction, The Adolph B. 
Cimino Co., Salinas, California, and A.G. Shore Company, Inc., 
Winston-Salem, North Carolina, which handled the contract negoti- 
ations. Both brokers issued confirmations of sale reflecting these 
contract terms. 

4. The tomatoes were loaded on a railcar on June 1, 1983, and 
were shipped to respondent. A bill of lading was prepared at that 
time, which showed that a temperature range of 56° to 58°F. was to 
be maintained in transit. 

5. The tomatoes arrived at respondent’s place of business on ap- 
proximately June 10, 1983, at which time they were subjected to a 
federal inspection, which found as follows, in relevant part: 


Condition of Equipment: Temperature control unit in operation. 


Products Inspected: TOMATOES in fiberboard cartons printed 
“Troy Boy Brand, net wt. 25 lbs., Green Valley Farms Inc., 
Brawley, CA 92227” and stamped “Ex Lge, and Lge.” Mani- 
fested as 2600 cartons. 


Condition of Load: Through load, 8 layers 7 rows lengthwise and 
crosswise. 


Condition of Pack: Well filled. 
Temperature of Product: Range 64 to 66 deg. F. 


Condition: Average approximately 10% green, 15% breakers, 
40% turning to pink, 15% light red and 15% red. Less than 
1% decay. Ranging from 2 to 8% averaging 5% sunken and 
discolored areas occurring generally over shoulders. 


Remarks: Inspection and certificate restricted to all layers of 5 
stacks in doorway and 2 upper layers in remainder of load. 


Respondent secured a second inspection on June 13, 1983, which 
covered 2,000 cartons but was unrestricted. lt revealed product 
temperatures of 53 to 58°F. It also indicated substantial decay, with 
the majority of the tomatoes light red or red in color. 

6. Sometime after shipment of the tomatoes, complainant sent re- 
spondent an invoice reflecting the contract terms but also adding a 
gassing charge of $1,304. Thereafter, complainant sent respondent 
a corrected invoice, removing the gassing charge. 

7. Respondent has paid complainant $11,736, which complainant 
has accepted as the undisputed amount owing, leaving the disputed 
amount of $6,494.50 still at issue. 
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8. A formal complaint was filed on November 18, 1983, which 
was within nine months from when the cause of action herein ac- 
crued. 


CONCLUSIONS 


There is no dispute over the contract terms or that respondent 
accepted the tomatoes. Respondent contends, however, that there 
was a breach of contract by complainant, as the tomatoes were 
gassed prior to shipment, which gave them too much color upon ar- 
rival. Complainant agrees that the contract called for the tomatoes 
not to be gassed and claims that it complied with this provision. 

Respondent, having admittedly accepted the 2,608 cartons of to- 
matoes, is liable for their contract price, less damages due to any 
breach of warranty by complainant. Respondent has the burden of 
proving both the breach and damages by a preponderance of the 
evidence. Santa Clara Produce, Inc. v. Caruso Produce Inc., 41 
Agric. Dec. 2279 (1982). 

As evidence that the tomatoes were treated with gas, respondent 
points to complainant’s invoice, which contains a gassing charge. 
Complainant has submitted an affidavit by its sales manager, 
Donna R. Caston, who states that the gassing charge was included 
because of a clerical error. She says that when she discovered this, 
she sent a corrected invoice, without mention of any charge for gas- 
sing. In addition, complainant has presented the affidavit of its 
shed foreman, Patricio Almueti, who states he supervised all load- 
ing and gassing during the period of time in question and remem- 
bers that the 2,608 cartons of tomatoes were not gassed. There is 
further evidence that the tomatoes were not treated with gas. The 
June 10, 1983, federal inspection shows product temperature rang- 
ing from 64 to 66°F. This is from six to eight degrees above the 
maximum transit temperature of 58°F. stated in the bill of lading. 
Such a temperature over the nine day transit period could well ac- 
count for the color exhibited by the tomatoes, 10% green, 15% 
breakers, 40% turning to pink, 15% light red and 15% red. If the 
tomatoes had been gassed, they would have exhibited much more 
color. Although the June 10, 1983, inspection was restricted, it is 
far more indicative of the condition of the tomatoes when they ar- 
rived at respondent’s place of business than the June 13, 1983, in- 
spection, which took place three days later and covered only 2,000 
cartons. Based upon complainant’s two affidavits and the results of 
the June 10, 1983, inspection, we conclude that the tomatoes were 
not treated with gas, and that respondent has failed to sustain its 
burden of proving a breach of warranty by complainant. 
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Respondent is liable for the entire contract price of $18,230.50, 
less the $11,736.00 already paid, or $6,494.50. Respondent’s failure 
to pay this sum to complainant is a violation of section 2 of the Act 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $6,494.50, with interest thereon at 
the rate of 13% per annum from July 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


CASHMERE PIONEER GROWERS v. ROYAL INDUSTRIES INTERNATIONAL 
Inc. PACA Docket No. 2-6470. Decided September 25, 1984. 


Late inspection by respondent—Reparations awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $7,993.00 in connection with the 
sale of 1,000 cartons of apples in foreign commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant, and which in addition filed a counterclaim. 
Complainant filed an answer to the counterclaim. Because the 
amount claimed as damages was less than $15,000, as was the 
amount of the counterclaim, the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the par- 
ties are part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given the op- 
portunity to file evidence in the form of verified statements. Nei- 
ther party did so. Although both parties were given an opportunity 
to file a brief, neither party did so. 
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FINDINGS OF FACT 


1. Complainant, Cashmere Pioneer Growers, is a corporation 
with an address at P.O. Box 655, Cashmere, Washington. At the 
time of the transactions involved in this proceeding complainant 
was licensed under the Act. 

2. Respondent, Royel Industries International, Inc., also trading 
as Washington Royel Foods, was a corporation with an address at 
P.O. Box 1864, Bellevue, Washington. At the time of the transac- 
tions involved in this proceeding respondent was subject to license 
under the Act. 

3. On or about April 1, 1983, complainant sold to respondent 
1,000 cartons of fresh apples for shipment to Taiwan. The apples 
were shipped on board the President Grant on April 1, 1988, and 
arrived in Taipei, Taiwan on or about April 18, 1983. The apples 
were unloaded from the ship and stored at a cold storage place in 
Taipei. On May 4, 1983, the apples were subjected to inspection by 
Lloyd’s. The inspection showed that the apples were decayed to an 
extent of 35% or more. 

4. On or about April 7, 1983, complainant sold to respondent 
1,000 cartons of Fancy Delicious Apples. 550 cartons were size 80 at 
$8.00 per carton for a total price of $4,400. 443 cartons were size 88 
at $8.00 per carton for a total contract price of $3,544. 7 cartons 
were size 100/175 at $7.00 per carton for a total price of $49.00. The 
total contract price for the 1,000 cartons of apples was $7,993. The 
sale was f.o.b. Prior to shipment the apples were subjected to a 
Federal inspection. The inspection certificate showed that the 
apples were “Generally 50% to full red color. Grade defects well 
within tolerances. Mostly firm ripe, some firm. Less than % of 1% 
each of internal breakdown and decay.” The inspection certificate 
further reflected that the apples met United States condition 
standards as well as the requirements of the Export Apple and 
Pear Act. The United States Department of Agriculture also issued 
a phytosanitary certificate on April 7, 1983. It showed as follows: 


Fruit has been thoroughly inspected and found free from 
Codling Moth (Carpocapsa Pomonella), Plum Curculio 
(Conatrachelus Nenuphar), Mexican Fruit Fly (Anastrepha 
Ludens), and Apple Maggot (Rhagoletis Pomonella). The 
commodity in this shipment originated outside areas regu- 
lated for the Mediterranean Fruit Fly (Ceratitis Capitata), 
and has been thoroughly inspected and found apparently 
free from Mediterranean Fruit Fly. 


5. The apples described in paragraph 4, above, were shipped from 
Seattle, Washington to Taiwan on April 8, 1983, aboard the SS. 
Weser Express V. 39/44. They arrived in Taiwan on April 26, 1983, 
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where they were unloaded and placed in cold storage. The apples 
were subjected to an inspection by Lloyds’ on May 4, 1983. The in- 
spection showed that the apples had 43.25% decay for the size 80’s 
and 42.28% decay for the size 88’s. 

6. At some point after May 4, 1983, respondent tendered to com- 
plainant a check in the amount of $2,754 with respect to the trans- 
action which occurred on April 7, 1988, as described in paragraphs 
4 and 5 above. Complainant has not cashed that check. 

7. A formal complaint was filed in this proceeding on October 6, 
1988, which was within 9 months of the time the transactions 
herein occurred. A counterclaim was filed on December 16, 1983, in 
the amount of $14,466.84. The counterclaim was timely. 


DISCUSSION 


In this proceeding complainant filed a complaint because it had 
not been paid $7,993 with respect to the transaction involving the 
sale of apples to respondent on April 7, 1983, which apples were 
shipped to Taiwan. Complainant provided as evidence an invoice 
showing that the goods were sold to respondent. Complainant also 
provided a purchase order from respondent which stated among 
other things that “Washington Royal Foods guarantees payment”. 
Complainant claimed that the transaction was f.o.b. The complain- 
ant also submitted a federal inspection certificate which showed 
that at the time of sale the apples had less than one-half of one 
percent internal breakdown and decay, and that they met US. 
Condition standards as well as requirements of the Export Apple 
and Pear Act. Respondent accepted the apples at port in Seattle. 
Therefore, it was responsible for the transportation of the apples to 
Taiwan. Having accepted the apples, respondent had the burden of 
proof to show that any deterioration in condition was the responsi- 
bility of complainant. Rydell California Potato Co. v. The Kauf- 
man-Brown Potato Company, 16 Agric. Dec. 1055 (1957). Respondent 
simply has not done so. The provision of an inspection certificate in 
Taiwan dated May 4, 1983, which is eight days after the apples ar- 
rived in Taiwan on April 16, 1983, is not evidence of the fact that 
the apples were not in suitable shipping condition on April 7, 1983, 
almost a month earlier. The Federal inspection must be given great 
weight. It is unknown what happened after the apples left the state 
of Washington on April 7, 1983, and respondent has not shed light 
on this subject. The presumption necessarily must be that there 
was something wrong with the manner in which they were shipped 
after they left port in Seattle, or that there was something wrong 
with the way in which they were stored when they arrived in 
Taiwan. Therefore, with respect to the transaction with which com- 
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plainant brought this proceeding we find for the complainant in 
the amount of $7,993.00. We do not know as of now whether com- 
plainant is still holding a check tendered by respondent for $2,754. 
Therefore, this order will require that respondent pay the entire 
$7,993.00. It goes without saying that if complainant can cash a 
check for $2,754, that the total amount should be reduced by the 
amount of that check. 

With respect to respondent’s counterclaim, we also find for com- 
plainant. The counterclaim involved the shipment of apples dis- 
cussed above, and also a shipment of apples to Taiwan which oc- 
curred aboard the President Grant on April 1, 1983. Those apples 
arrived in Taiwan on April 18, 1983. They were not inspected until 
May 4, 1983, when they showed very high levels of decay. There is 
no record evidence to show their condition when they left Seattle 
on April 1, 1983. However, a simple inspection certificate without 
further explanation reflecting an inspection taken more than one 
month after the apples left port simply is not of any probative 
value insofar as the condition of the apples as of the date of sale is 
concerned. Once again we are constrained to conclude that prob- 
ably there were difficulties in transportation, or storage in Taiwan. 


We find that respondent has failed to pay complainant $7,993.00 
with respect to the transaction which occurred on April 7, 1983. Its 
failure to pay this amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 
We further find that respondent’s counterclaim is without merit, 
and should be dismissed. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $7,993.00, with interest thereon at 
the rate of 13% per annum from May 1, 1983, until paid. 

The counterclaim in this proceeding is dismissed. 

Copies of this order shall be served upon the parties. 
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Four Star Tomato, Inc. v. H.M. Suieip, Inc. PACA Docket No. 2- 
6494. Decided September 25, 1984. 


FOB—Respondent delayed pickup—Reparations awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $9,627 in connec- 
tion with a shipment of tomatoes in the course of interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, but respondent failed to file a timely 
answer and was held in default. The default was reopened and re- 
spondent filed an answer to the complaint, denying liability. 

Since the amount involved herein does not exceed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Pursuant to such procedure, the 
parties were given an opportunity to submit additional evidence in 
the form of verified statements and to file briefs. Complainant filed 
an opening statement and respondent filed an answering state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Four Star Tomato, Inc., is a corporation whose 
address is P.O. Box 470, Ellenton, Florida. 

2. Respondent, H.M. Shield, Inc., is a corporation whose address 
is State Farmers Market, Room B, Pompano Beach, Florida. 

3. On May 23, 1983, respondent ordered over the telephone from 
complainant, 432 cartons of 5x6 tomatoes and 1,008 cartons of 6x6 
tomatoes, 85% U.S. number one, f.o.b. It was understood that this 
was a firm order, although respondent did not have any tomatoes 
at present but would obtain them as soon as possible. No specific 
contract price was agreed to at that time. 

4. On May 25, 1983, complainant obtained the load of tomatoes 
desired by respondent and placed them in a gassing facility. 
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5. On May 26, 1983, complainant notified respondent that the to- 
matoes were being gassed and were available to be picked up no 
later than May 29, 1983. 

6. On June 1, 1983, respondent sent a telegram to complainant, 
stating as follows: 


As per our conversation this morning at 11:45 a.m. we 
are loading the following manifest today June 1 1983 432 5 
4 6 25 pound tomatoes 1008 6 by 6 25 pound tomatoes. 

e load is to be priced on this day’s (June 1 1983) f.o.b. 
market which is $8 on the 5 by 6 tomatoes and $6 on the 6 
by 6 tomatoes plus gasing [sic] and palletization at $.65. 

7. On June 1, 1983, respondent picked up the tomatoes and 
shipped them, in interstate commerce, to J.E. Corcoran Company, 
Pittsburgh, Pennsylvania, where they arrived on June 3, 1983. 
Upon arrival, they were subjected to a federal inspection, which 
found as follows, in relevant part: 


Condition of Equipment: Temperature controls in operation. 


Products Inspected: TOMATOES in cartons printed “4 Star Stake 
Grown Tomatoes, 25 lbs. net wt., 4 Star Tomato Inc., Palmet- 


to, Florida” stamped “6x6” or “5x6 & Lgr.” Applicant states 
1440 cartons. 


Condition of Load: Through load on pallets, 9 layers, 2 pallets 
wide. Many cartons leaking to decay. 


Condition of Pack: Well filled. 


Temperature of Product: At rear doors—Top 50°F., Center 50°F., 
Bottom 50°F. 


Condition: Average approximately 15% green and breakers, 30% 
turning and pink, 45% bright red and red. Average 1% soft. 
Decay from 3 to 21% in most samples, none in some, average 
11%, Bacterial Soft Rot, generally in advanced stages. 


Remarks: Inspection made during process of unloading. 


8. On June 3, 1983, respondent notified complainant that the 
load had arrived at the place of business of its customer and 
showed decay. The parties could not agree how the decay would 
affect respondent’s obligation for payment of the load. 

9. On June 3, 1983, complainant sent respondent a telegram 
reading as follows: 


On May 23 1983 H M Shields, represented by Brod 
Bolten placed and confirmed an order for 5 by 6 enlarger 
[sic] and 6 by 6 enlarger [sic] 85 percent U.S. combination 





1618 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 5 


tomatoes. This was to be a 20 pallet order and was to be 
filled as soon as possible. This order was filled by our lot 
#292 which constituted 32 5 by 6 enlarger [sic] at $12 and 
1008 6 by 6 enlarger [sic] at $10 f.o.b. plus $.65 for process- 
ing and palletizing. Of this you were notified. You were 
also notified that the load was at Tip Top Tomato for proc- 
essing and on several occasions were advised to pick up 
the load. On June 2 the load was finally picked up. As per 
your failure to load within a reasonable time after being 
notified repeatedly we feel that this could be the reason 
for the decay and therefore we hold you responsible for 
full invoice amount. We also reject your mailgram confir- 
mation due to the fact that this load was purchased on the 
f.o.b. market of May 23 not June 1. 


10. J.E. Corcoran Company resold the tomatoes on consignment 
and turned over to respondent proceeds of $3,715.50, which re- 
spondent remitted to complainant. This sum was accepted by com- 
plainant as partial payment. 

11. A formal complaint was filed on November 21, 1983, which 
was within nine months from when the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent admits that it accepted the truckload of 1,440 toma- 
toes, 85% U.S. number 1, which it purchased from complainant on 
an f.o.b. basis. Respondent, however, disputes the contract price al- 
leged by complainant and asserts that the condition of the toma- 
toes upon delivery was poor and in breach of warranty. Having ac- 
cepted the tomatoes, respondent became liable for their contract 
price less damages due to any breach of warranty by complainant. 
Respondent bears the burden of proving both the breach and the 
resulting damages by a preponderance of the evidence. New York 
Produce Trade Association, Inc. v. Sidney Sandler, 32 Agric. Dec. 
702 (1973). 

The first issue for resolution is the agreed upon contract price. 
Complainant claims that the contract price was arrived at on May 
23, 1983, when respondent called complainant and ordered a load of 
tomatoes. Respondent denies that any purchase was made, alleging 
that it called merely to inquire as to the existence of tomatoes and 
was told that complainant did not have any presently available but 
might have some at some future time. Complainant contends that 
it was understood that the contract price was the prevailing 
market price as of May 23, 1983, but respondent denies this conten- 
tion, claiming that it would never agree to a firm price when the 
product was not yet available, due to the possibility of market fluc- 
tuations. We find it difficult to believe that respondent would agree 
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to a firm price on May 23, 1983, before complainant actually ob- 
tained the tomatoes. However, we do believe that respondent or- 
dered the tomatoes at that time, rather than merely expressed an 
interest in them, as is evident from respondent’s answer where it 
states “I [respondent’s Mr. Bolten] told him [complainant’s Mr. 
Sherer] to put the order down and I would check with him... .” 
Respondent argues that complainant’s failure to respond immedi- 
ately to its June 1, 1983, mailgram setting forth its version of the 
contract price indicates the applicability of such price. However, we 
have long held that under these circumstances a document such as 
complainant’s telegram is not conclusive proof of the contract 
terms, but only evidence of them. Casey Woodwyk Inc. v. Albanese 
Farms, 31 Agric. Dec. 311 (1972). It is our conclusion that the 
weight of the evidence shows clearly that the contract price was in- 
tended to be the market price when complainant actually secured 
the tomatoes, which occurred on May 25, 1983. According to the 
Market News Service Reports, the f.o.b. price for southern Florida 
tomatoes on May 25, 1983, was $12 per carton, some $13, for the 
5x6 tomatoes, and $10 per carton for the 6x6 tomatoes, for a total, 
including pallets, gas and Thermogard, of $16,222.50. 

The next issue for consideration is whether the tomatoes were in 
breach of warranty when they arrived in Pittsburgh, Pennsylvania 
on June 3, 1983. In this f.o.b. sale, complainant gave an implied 
warranty of suitable shipping condition, which is defined in 7 CFR 
46.43(j) as meaning that the commodity, at the time of billing, is in 
a condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without ab- 
normal deterioration at the contract destination agreed upon be- 
tween the parties. The June 3, 1983, federal inspection appears to 
indicate a breach of this warranty. However, complainant claims 
that the warranty is inapplicable because it told respondent on 
May 26, 1983, to pick up the tomatoes at any time before May 29, 
1983, and respondent’s truck did not arrive until June 1, 1983. 
While respondent denies that it had any obligation to pick up the 
tomatoes before June 1, it has never disputed complainant’s asser- 
tion that it was informed on May 26, 1983, that the tomatoes 
should be picked up by May 29. It is our conclusion that respond- 
ent’s three day delay in sending a truck to complainant to load the 
tomatoes could well have caused the percentage of decay reflected 
in the federal inspection to exceed acceptable levels (7 CFR 
51.1861(b)\(2)) and thus constituted abnormal transportation condi- 
tions, negating the suitable condition warranty. 

Respondent is, therefore, liable for the difference between the 
contract price of $16,222.50 and the amount it has already paid of 
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$3,715.50, or $12,507.00. Complainant has claimed only $9,627, stat- 
ing that it is willing to grant an allowance to respondent totalling 
$2,880. Respondent’s liability is thus limited to $9,627, and its fail- 
ure to pay this sum to complainant is a violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $9,627, with interest thereon at the 
rate of 18% per annum from July 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


T-Bon BLUEBERRY FARMS v. PRANGE Foops CorRPORATION. PACA 
Docket No. 2-6520. Decided September 25, 1984. 


Contingency claim of respondent not sustained—Reparations awarded. 


Andrew Y. Stanton, Presiding Officer. 
Jeffrey K. Helder, Esq., Holland, Michigan, for complainant. 
Poccy M. DeFrancesco, Esq., St. Joseph, Michigan, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $96,700.50 in con- 
nection with a quantity of frozen blueberries purchased by respond- 
ent in contemplation of shipment in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Although the amount claimed as damages exceeds $15,000, the 
parties waived oral hearing. Therefore, the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given an 
opportunity to submit additional evidence in the form of verified 
statements and to file briefs. Complainant submitted an opening 
statement and respondent elected not to submit any additional evi- 
dence. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Theron R. Stone is an individual doing business 
as T-Bon Blueberry Farms, whose address is 8518 146th Avenue, 
West Olive, Michigan. 

2. Respondent, Prange Foods Corporation, is a corporation whose 
address is P.O. Box 984, Benton Harbor, Michigan. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

3. In early September 1983, Harvey Moore, representing respond- 
ent, contacted Jerry Sunshine, representing Imperial Frozen Foods 
Co., Inc., Great Neck, New York. Mr. Moore asked about the avail- 
ability of frozen blueberries in Michigan, and Mr. Sunshine indicat- 
ed that complainant might be able to provide them. Mr. Moore said 
that he would need a sample to show his superiors. On September 
29, 1983, pursuant to complainant’s authorization, Mr. Moore with- 
drew from Taylor Warehousing Services, Inc., Holland, Michigan, 
two 30 pound cartons of complainant’s blueberries out of the ap- 
proximately 180,000 pounds complainant had stored there at that 
time. On approximately September 30, 1983, Mr. Moore called Mr. 
Sunshine and said that his superiors approved of the sample, and 
desired to purchase a large quantity of the blueberries. Mr. Moore 
instructed Mr. Sunshine to transfer the product by means of a non- 
negotiable warehouse receipt. Although respondent desired to sell 
and ship the blueberries to its customer, Entenmann’s Bakery, 
Bayshore, New York, Mr. Moore never told Mr. Sunshine that re- 
spondent’s purchase from complainant was contingent on the ac- 
ceptance of the blueberries by Entenmann’s Bakery. 

4. On September 30, 1983, Imperial Frozen Foods Co., Inc., acting 
as a broker, prepared a confirmation of sale showing complainant 
as the seller and respondent as the buyer of 4,959 cartons of 30 
pound frozen Michigan Cultivated Blueberries, Free-Flowing, 1983 
crop and pack, Grade A, at $.65 per pound, f.o.b. Taylor Cold Stor- 
age, Holland, Michigan. The confirmation also stated that the 
terms of sale were to be net cash on receipt of complainant’s in- 
voice with the nonnegotiable warehouse receipt attached. The con- 
firmation contained no mention of the sale being contingent on any 
action by Entenmann’s Bakery. Respondent received the confirma- 
tion and never objected to it. 

5. On October 3, 1988, complainant prepared and sent to respond- 
ent an invoice showing the sale of 4,959 thirty pound cartons of 
Frozen Michigan Cultivated Blueberries, Grade A (148,770 pounds) 
at $.65 per pound, or $96,700.50, f.o.b. Enclosed with the invoice 
was a nonnegotiable warehouse receipt from Taylor Warehousing 
Services, Inc., dated October 3, 1983, showing the transfer of 4,959 
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thirty pound cartons to respondent on October 3, 1983. Respondent 
received the invoice and warehouse receipt, but made no objection 
to them until December 1983. 

6. Respondent has failed to pay complainant any part of the 
$96,700.50 purchase price for the blueberries. 

7. A formal complaint was filed on January 25, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Complainant contends that it sold to respondent a quantity of 
blueberries for $96,700.50. According to complainant, title to the 
blueberries, which remained stored in the freezer operated by 
Taylor Warehousing Services, Inc., passed to respondent on October 
8, 1983. Respondent’s sole defense is that its purchase from com- 
plainant was contingent upon the acceptance of the blueberries by 
its customer, Entenmann’s Bakery, Bayshore, New York, to whom 
delivery of the blueberries was contemplated. The issue to be decid- 
ed herein is whether the contingency asserted by respondent was 
actually included in the contract terms. 

Complainant, as the moving party, has the burden of proving the 
contract terms. New York Trade Association, Inc. v. Sidney Sand- 
ler, 32 Agric. Dec. 702 (1973). The broker has submitted an affidavit 
by its employee, Jerry Sunshine, who states that he negotiated the 
contract between the parties. Mr. Sunshine claims that at no time 
did respondent mention that its purchase was contingent on any 
action by Entenmann’s Bakery. The broker’s version of events is 
usually entitled to great weight because of its apparent lack of 
bias. Homestead Tomato Packing Co., Inc. v. Mims Produce, Inc., 43 
Agric. Dec.—— (1984). 

The record also contains a copy of a September 30, 1983, confir- 
mation of sale prepared by the broker containing the contract 
terms (Finding of Fact 4). Respondent, in its answer, admits receiv- 
ing this confirmation and does not allege that it objected to it. The 
confirmation makes no mention of the contingency claimed by re- 
spondent. In addition, on October 3, 1983, complainant prepared an 
invoice reflecting the contract terms and sent it to respondent 
(Finding of Fact 5). The invoice did not refer to any contingencies. 
Respondent received this invoice but did not object to it until De- 
cember 1983. It has been established that a failure to make a 
timely objection to an invoice or confirmation of sale is evidence of 
the contract terms contained in such documents. Casey Woodwyk, 
Inc. v. Albanese Farms, 31 Agric. Dec. 311 (1972). We conclude that 
the evidence is overwhelming that there were no contingencies in- 
cluded in the contract between the parties. 
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Respondent purchased, received and accepted the blueberries 
from complainant, and is liable for the contract price of $96,700.50. 
Respondent’s failure to pay this sum to complainant is a violation 
of section 2 of the Act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $96.700.50, with interest thereon at 
the rate of 18% per annum from November 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Crisp COUNTY VEGETABLE PACKERS v. DIAMOND-T PRODUCE CoRP. 
PACA Docket No. 2-6631. Decided September 25, 1984. 


Undisputed amount—Payment. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely formal complaint was filed on February 24, 1984. Complain- 
ant seeks to recover $22,294.62 which amount is alleged to be due 
complainant as a consequence of transactions involving perishable 
agricultural commodities, in interstate commerce, during the 
period June 15 through November 30, 1983. Respondent filed an 
answer to the formal complaint on August 21, 1984, admitting that 
$5,583.62 of the amount claimed by complainant was due and 
owing to complainant on account of the transactions involved 
herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$5,583.62. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
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percent per annum from September 1, 1983, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 


RoLAaND MARKETING, INc. v. KyzER PLANts & Propuce, Inc. PACA 
Docket No. 2-6484. Decided September 27, 1984. 


Respondent received and sold produce—Price disputed—Complainant upheld— 
Reparations awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $3,536.95 in connection with the 
sale of five truckloads of potatoes in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000.00 the shortened method of procedure provid- 
ed in section 47.20 of the Rules of Practice (7 CFR 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s Report of 
Investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. Complainant 
filed an opening statement and a statement in reply, and respond- 
ent filed an answering statement. Both parties were given an op- 
portunity to file briefs. Respondent did so. 


FINDINGS OF FACT 


1. Complainant, Roland Marketing, Inc., is a corporation with an 
address at 1331 Water Street, N.E. Minneapolis, Minnesota. 
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2. Respondent, Kyzer Plants & Produce Inc., is a corporation 
with an address at P.O. Box 16208, North Little Rock, Arkansas. At 
the time of the transaction involved in this proceeding respondent 
was licensed under the Act. 

3. On December 8, 1982, complainant sold to respondent 2000 
units of 20 pound poly red potatoes at $1.44 per unit, net delivered, 
for a total contract price of $2,880.00. The potatoes were shipped on 
December 9, 1982, and were received and accepted by respondent. 
On January 31, 1983 respondent paid complainant a total amount 
of $2,300.00, which was at the rate of $1.15 per unit. 

4. On December 14, 1982, complainant sold to respondent 320 60 
pound bales of 4/15 red potatoes at $5.90 a bale, net delivered, for a 
price of $1,888.00. On that same date complainant sold to respond- 
ent 1000 units of 20 pound poly red potatoes at $1.44 per unit, net 
delivered, for a total contract price of $1,440.00. The total contract 
price for the two types of potatoes was $3,328.00. The potatoes were 
shipped on December 15, 1982 and were received and accepted by 
respondent. On January 31, 1983, respondent paid complainant for 
the 320 60 pound bales at the rate of $4.20 per bale or $1,344.00, 
and for the 1000 units of 20 pound poly red potatoes at $1.15 per 
unit for a total price of $1,150.00. The total amount paid for this 
transaction was $2,494.00. 

5. On December 29, 1982, complainant sold to respondent 2000 
units of 20 pound poly red potatoes at $1.44 per unit, net delivered, 
for a total contract price of $2,880.00. The potatoes were shipped on 
December 30, 1982, and were received and accepted by respondent. 
On January 31, 1983, respondent paid complainant at the rate of 
$1.15 per unit, and also deducted a $25.00 unloading fee, paying 
complainant a net amount of $2,275.00. 

6. On December 16, 1982, complainant sold to respondent 200 50 
pound bales of 10/5 pound red potatoes at $5.00 a bale, net deliv- 
ered, for a total price of $1000. Complainant also sold to respondent 
on that date 600 50 pound bales of 5/10 pound red potatoes at $4.50 
a bale, net delivered, for a total contract price of $2,700.00. The 
total price of this load of potatoes was $3,700.00. The potatoes were 
shipped on December 17, 1982, and were received and accepted by 
respondent. On January 31, 1983, respondent paid complainant at 
the rate of $4.45 for the 10/5 pound potatoes for a total price of 
$890.00, and at the rate of $3.45 for the 5/10 pound potatoes, for a 
total price of $2,035.50, for a total contract price of $2,925.50. 

7. On December 28, 1982, complainant sold to respondent 200 50 
pound bales of 10/5 pound red potatoes at $5.00 a bale net deliv- 
ered, for a total contract price of $1,000.00. Also, on that date com- 
plainant sold to respondent 600 50 pound bales of 5/10 pound red 
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potatoes at $4.50 a bale, net delivered for a total contract price of 
$2,700.00. The total price for the load of potatoes was $3,700.00. The 
potatoes were shipped on December 29, 1982, and were received 
and accepted by respondent. On January 31, 1983 respondent paid 
complainant for the 10/5 pound potatoes at the rate of $4.45 per 
bale or $890.00, and for the 5/10 pound potatoes at the rate of $3.45 
per bale, or $2,066.55, for a total payment of $2,956.50. 

8. Respondent did not complain to complainant about the invoice 
statements it received prior to the payment it made on January 31, 
1983. 

9. An informal complaint was filed in this proceeding on April 4, 
1983, which was within nine months from the time the cause of 
action herein accrued. 


DECISION 


The dispute in this proceeding involves a disagreement between 
the complainant and the respondent as to the prices at which re- 
spondent purchased certain categories of potatoes from complain- 
ant. The parties agree that complainant offered to sell to respond- 
ent some poly red potatoes which had worm damage. The sales oc- 
curred in five separate transactions between December 8, 1982 and 
December 29, 1982. In each instance complainant shipped the 
agreed upon units of potatoes to respondent, and respondent re- 
ceived and accepted them without complaint. Complainant sent to 
respondent individual invoices with respect to each of the five 
transactions reflecting the prices set forth in findings of fact 3 
through 7, above, sometime after each transaction occurred. Re- 
spondent did not raise any issue as to whether the prices stated on 
the invoices were correct. Rather, through two checks dated Janu- 
ary 31, 1983, which were accompanied by complainant’s invoices 
with notations as to lower prices contained thereon, respondent 
paid complainant less money than complainant’s invoices showed 
was due. The total amount due for the five transactions was 
$16,488.00. Respondent remitted $12,951.05, leaving $3,536.95 in 
issue. 

As the proponent of a failure to pay on the part of respondent 
complainant has the burden of proof to show all pertinent aspects 
of the contractual arrangements. New York Trade Association, Inc. 
v. Sidney Sandler, 32 Agric. Dec. 702 (1973). This includes the de- 
termination as to price. Complainant has sought to do so by sub- 
mitting its original invoices and an affidavit from Dennis Hogan, 
an employee who dealt with respondent with respect to the five 
transactions. Invoices are generally regarded as strong, but not per- 
suasive, evidence of the terms of a contract between a buyer and 
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seller of perishable agricultural commodities. Casey Woodwyk, Inc. 
v. Albanese Farms, 31 Agric. Dec. 311 (1972). Therefore, respondent 
is entitled to seek to persuade the tribunal that the contents as 
submitted were not truly reflective of the facts. 

Respondent argued that it had agreed to lesser prices for the po- 
tatoes it purchased, as set forth in findings of fact 3 through 7, 
above. In support of its claim it submitted an affidavit by Jimmy E. 
Kyzer, Sr., the President. It also submitted a few pages from what 
purports to be its sales book showing the prices at which potatoes 
were sold to various customers, and also copies of a few pages of 
what it claims to be an order book showing the prices at which it 
agreed to buy the potatoes from complainant. It acknowledged that 
it registered no complaint with respect to the prices set forth in 
complainant’s affidavit until it did so by submitting checks in 
lesser amounts than complainant’s invoices reflected were due. It 
claims it did not complain earlier because it did not receive the in- 
voices until long after the goods had been received. 

Unfortunately for respondent we cannot give much evidentiary 
weight to the documents which it submitted. There is nothing in 
the bills of sale to reflect that the potatoes circled thereon were 
those received from complainant. Furthermore, it is impossible to 
relate the sale of any of the potatoes to any of the specific transac- 
tions. With respect to the so-called pages from the order book, we 
have even more difficulty. The writing on those documents is in- 
consistent as to format. In one instance only the name of the com- 
plainant is contained on the order booklet, whereas in other in- 
stances the names of other sellers also appear. In one instance it 
looks as if the date of purchase has been added on as an after- 
thought. There also seems to have been more than one order book 
used. These factors cause us to conclude we cannot attach more 
than very minimal weight to the documents as proof of the prices 
that respondent understood it would pay. 

Based on our consideration of all the evidence we conclude that 
the invoices submitted by complainant are the best evidence of the 
prices agreed upon between the parties, particularly since respond- 
ent did not, by its own admission, complain about the prices con- 
tained thereon until it did so indirectly by paying a lesser amount 
on January 31, 1983. Respondent has paid complainant $12,951.05, 
leaving a balance of $3,536.95 due to complainant. We find that re- 
spondent’s failure to pay this amount is a violation of section 2 of 
the Act for which reparation should be awarded to complainant 
with interest. 
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ORDER 


Within 30 days from the date of this Order respondent shall pay 
to complainant as reparation $3,536.95, with interest thereon at the 
rate of 13% per annum from February 1, 1983 until paid. 

Copies of this order shall be served upon the parties. 


Yataro Minami d/b/a H.Y. Minami & Sons v. AIRVIEW FARMS, 
Inc. PACA Docket No. 2-6330. Decided October 3, 1984. 


Respondent promptly denied ordering or receiving produce—Upheld—Complaint 
dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Stephen J. McCarron, Esq., Silver Springs, Maryland, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 


timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $9,884.70 in con- 
nection with the sale of the two loads of produce in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant filed an opening statement and respondent filed an an- 
swering statement. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Yataro Minami d/b/a H.Y. Minami & Sons, is 
an individual whose address is P.O. Box 245, Santa Maria, Califor- 
nia. 

2. Respondent, Airview Farms, Inc., is a corporation whose ad- 
dress is 2960 Washington Boulevard, Baltimore, Maryland. At the 
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times of these transactions involved herein, respondent was li- 
censed under the Act. 

3. On approximately June 22, 1982, complainant arranged with 
Lloyd Myers Company, Carmel, California, acting as the broker, for 
the sale to respondent of a quantity of mixed vegetables consisting 
of 369 cartons of lettuce, 150 cartons of celery, 156 cartons of cauli- 
flower, and 125 cartons of broccoli, for a total price, including cool- 
ing and a palletizing charge, of $4,209.70, f.o.b. A confirmation of 
sale was prepared by the broker on June 23, 1982, reflecting the 
contract terms, but was not sent to respondent. 

4. The mixed vegetables were loaded on a “Dons” truck and 
shipped to Central Produce Company, Kansas City, Missouri. 

5. On approximately, July 3, 1982, respondent received an in- 
voice, number 448-2708, prepared by complainant and reflecting 
the contract terms set forth in Finding of Fact 3. Respondent’s sec- 
retary-treasurer, Stephanie M. Vreeland, immediately telephoned 
the broker and complained that respondent had neither ordered 
nor received the load. The broker said there had been a mistake, 
which would be taken care of. 

6. On approximately July 20, 1982, complainant arranged with 
Lloyd Myers Company, acting as the broker, for the sale to re- 
spondent of 850 cartons of lettuce at a price, including cooling and 
a Ryan recorder, of $5,685 f.o.b. A confirmation of sale was pre- 
pared by the broker on about July 20, 1982, reflecting these con- 
tract terms, but was not sent to respondent. 

7. The 850 cartons of lettuce were loaded on a truck driven by 
Carl Hutchins for shipment to respondent. 

8. On approximately July 28, 1982, respondent received an in- 
voice, number 453-3220, prepared by complainant. and reflecting 
the contract terms set forth in Finding of Fact 6. On August 1, 
1982, Ms. Vreeland again contacted the broker and complained 
that respondent never ordered or received the produce. She was 
told that another mistake had been made, which would be correct- 
ed. 

9. On August 24, 1982, Ms. Vreeland wrote a letter to complain- 
ant, indicating that the two loads of lettuce at issue were not or- 
dered by respondent and that she had previously discussed this 
matter with the broker. 

10. Respondent has, to date, failed to pay complainant the con- 
tract price for the two loads totalling $9,884.70. 

11. An informal complaint was filed on October 25, 1982, which 
was within nine months from when the causes of action herein ac- 
crued. A formal complaint was subsequently filed on April 18, 1983. 
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CONCLUSIONS 


Complainant claims that it sold respondent, through a broker, 
Lloyd Myers Company, Carmel, California, a load of mixed vegeta- 
bles on June 22, 1982, and a load of lettuce on July 20, 1982, for a 
total of $9,884.70 f.o.b. Respondent denies purchasing or receiving 
the two loads. 

We will first deal with the question of whether respondent pur- 
chased the two loads. Complainant bears the burden of proving, by 
a preponderance of the evidence, that the loads were purchased by 
respondent. Royal Packing Co. v. Grand Prairie Produce Brokerage, 
Inc., 34 Agric. Dec. 1743 (1975). Complainant admits that the con- 
tracts of sale were made through the broker. Although the record 
contains memorandums of sale issued by the broker which reflect 
the contract terms, respondent denies ever receiving them and, as 
such denial is not disputed, we agree with respondent that it did 
not receive the memorandums. Respondent has presented the affi- 
davit of its secretary-treasurer, Stephanie M. Vreeland, who admits 
that on July 3, 1982, respondent received an invoice from complain- 
ant for the load of mixed vegetables allegedly sold on June 22, 
1982. She contends that she immediately contacted the broker and 
complained that respondent had never ordered or received the load 
or given the broker the authority to arrange such a transaction. 
Ms. Vreeland asserts that the broker advised that a mistake had 
been made and assured that the matter would be taken care of. Ms. 
Vreeland admits that on July 28, 1982, respondent received com- 
plainant’s invoice for the load of lettuce allegedly sold on July 20, 
1982. She claims that she again contacted the broker with the same 
complaint and that the broker again advised that there had been a 
mistake which would be taken care of. Ms. Vreeland admits that 
respondent never notified complainant of these circumstances until 
her letter of August 24, 1982, in which she denied that respondent 
purchased or received the two loads at issue. 

Although an invoice does not represent the contract between the 
parties and ordinarily constitutes no more than a self-serving docu- 
ment, it is for consideration where, as here, the existence of an oral 
contract is in dispute and a prompt objection is not made upon re- 
ceipt of an invoice reflecting the alleged contract terms. George W. 
Haxton & Son Incorporated v. Adler Egg Co., 19 Agric. Dec. 218 
(1960). However, there is undisputed evidence that, although re- 
spondent failed to make a timely objection to complainant after re- 
ceiving the invoices, it did promptly object to the broker, who ad- 
vised that a mistake had been made which would be corrected. It is 
our conclusion that, based on the evidence in the record, complain- 
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ant has failed to sustain its burden of proving that the two loads of 
produce at issue here were sold to respondent. 

Respondent denies receiving the two loads, and has presented 
convincing evidence that the load of mixed vegetables was sent to 
Central Produce Company, Kansas City, Missouri. There is no evi- 
dence in the record that respondent received the two loads. Re- 
spondent is therefore free from liability and the complaint against 
it must be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


JOHN LivacicH Propuce, INCc., a/t/a RANCHO PACKING Co. v. AF- 
FILIATED Foop Distrisutors, Inc. PACA Docket No. 2-63875. 
Decided October 3, 1984. 


Price disputed—Brokers memorandum upheld—Complaint dismissed. 


Edward M. Silverstein, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
in the amount of $2,293.20, in connection with one transaction in 
interstate commerce involving cantaloupes, a perishable agricultur- 
al commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. Respondent also was served with a copy of the 
formal complaint, and filed an answer thereto denying any further 
liability to complainant. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) has been followed. Pursuant to this proce- 
dure, the verified pleadings of the parties are considered a part of 
the evidence of the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to submit 
further evidence by way of verified statements. Complainant filed a 
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verified opening statement, and respondent filed a verified answer- 
ing statement. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, John Livacich Produce, Inc., is a corporation, 
also trading as Rancho Packing Co., whose mailing address is P.O. 
Box 5519, San Bernardino, California 92412. 

2. Respondent, Affiliated Food Distributors, Inc., is a corporation 
whose mailing address is_P.O. Box 31, Scranton, Pennsylvania 
18501. At all material times, respondent was licensed under the 
Act. 

3. On or about May 29, 1982, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent one truck- 
load of cantaloupes, a perishable agricultural commodity. The con- 
tract was negotiated by the parties through Monte Brokerage Com- 
pany, Inc., a broker located in Nogales, Arizona. On or about Sep- 
tember 30, 1982, the broker issued a Broker’s Memorandum of Sale 
on which it was noted that the truckload was to contain 1,092 car- 
tons of cantaloupes, size 18, brand name El Rancho, and that the 
price was $8.00 per carton, plus 80 cents per carton cooling, plus 
$22.50 for a Ryan temperature recorder. This represents a total 
contract price of $9,632.10. The confirmations were sent to each of 
the parties by the broker. On or about May 29, 1982, complainant 
shipped the truckload of cantaloupes to respondent, which received 
and accepted it. On or about that same date, the complainant billed 
the respondent for the cantaloupes at a rate of $10.10 f.o.b. per 
carton, plus 80 cents per carton cooling and palletizing, for a total 
contract price of $11,902.80. 

4. At some time thereafter, the respondent paid complainant 
$9,609.60. Subsequent thereto, complainant reinvoiced respondent 
for the balance of $2,293.20 which it claimed due. On August 30, 
1982, representatives of the parties discussed the matter over the 
telephone and respondent suggested that complainant contact the 
broker. Respondent, on the same date sent complainant a memo- 
randum containing the same information. 

5. The informal complaint was filed on January 19, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispositive issue in this case is whether the parties had 
agreed to a contract price of $8.00 per carton for the cantaloupes or 
$10.10 per carton. The only evidence which would lead to the con- 
clusion that the price was $10.10 per carton is the complainant’s 
invoice. The evidence which supports the $8.00 per carton price is 
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the Broker’s Memorandum, and the fact of respondent’s payment 
at that rate. A complainant in these proceedings has the burden of 
proving, by a preponderance of the evidence, all of the material al- 
legations of its complaint. Hol-Mex Corp. v. DiMare Bros., 19 Agric. 
Dec. 1187 (1960). In the instant case, it was therefore incumbent 
upon the complainant to prove that the price agreed upon was 
$10.10 per carton. In view of the fact that the Broker’s Memoran- 
dum, which was issued simultaneously with the transaction, was 
sent to both parties, and to which neither party objected, supports 
the respondent’s position, we cannot hold that the complainant sat- 
isfied its burden of proof. Gilbert Orchards v. Ranalli Enterprises, 
30 Agric. Dec. 952 (1971). 

The complainant attacks the Broker’s Memorandum in two re- 
gards. First, it argues that it never received such a document. How- 
ever, the regulations issued by the Department mandate that a 
broker send copies of the Broker’s Memorandum to each of the par- 
ties, and the broker indicates that such was done. In view of this, 
the presumption is that both parties received their copies. W.R. 
Christie, Inc. v. Duer & Stinson, 22 Agric. Dec. 177 (1963). Addition- 
ally, it is apparent that the respondent received its copy of the doc- 
ument. Second, the complainant attacks the Broker’s Memoran- 
dum because it was sent to the Department by a different member 
of the brokerage firm than it had dealt with regarding this transac- 
tion. We do not find that such a matter is a discrepancy which war- 
rants consideration. 

Accordingly, on the basis of all of the evidence in the case, we 
find that the complainant has failed to sustain its burden of proof 
and that, therefore, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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Cart M. Marttioui, d/b/a A&V Propuce v. RIccELLI’s PRODUCE, 
Inc. PACA Docket No. No. 2-6391. Decided October 25, 1984. 


Price disputed—Purchase dispute—Payment dispute—Reparation awarded. Con- 
tract price and payments due disputed on 5 sales of tomatoes—Complaint’s in- 
voices received without objection establish contract prices—Cash partial payment 
without receipt not established—Set-off sales not proven by invoices without au- 
thorized signature—Checks received after negotiation establish accord and satis- 
faction—Complainant awarded reparation of balance of contract price unpaid on 
3 shipments. 


Five shipments of tomatoes were sold to respondent on June 2, 1982, June 14, 1982, 
June 25, 1982, August 2, 1982, and August 3, 1982. Payments were received in 
less than the full contract price established by complainant’s unobjected-to 
sales invoices by five checks. Acceptance of checks for the last two loads was 
after meeting for negotiation of indebtedness and shown accord and satisfac- 
tion of amounts owed on those shipments. Notation on earlier checks of $1,000 
cash payment not sufficient to prove disputed cash payment absent signed re- 
ceipt or to give notice of dispute. Set off of alleged produce sales not supported 
by invoices bearing authorized signature for complainant disallowed as unpro- 
ven and acceptance of checks without notice of dispute does not create accord 
and satisfaction. Complainant awarded reparation of $4,932.00 unpaid on first 
three loads. 


Edward M. Silverstein, Presiding Officer. 
William J. Marrel, Esq., West Palm Beach, Florida, for complainant. 
Mary C. Lannon, Esq., Syracuse, New York, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
in the amount of $9,776.05 in connection with five shipments of to- 
matoes, a perishable agricultural commodity, in interstate com- 
merce. 


Both parties were served with a copy of the Department’s report 
of investigation. Respondent also was served with a copy of the 
formal complaint but failed to file a timely answer thereto. Howev- 
er, respondent moved to have its default set aside. On September 9, 
1983, its Motion was granted, and its answer was ordered to be 
filed. In its answer, respondent denied any further liability to com- 
plainant. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence of the case, as is the Department’s report of investigation. 
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In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements. Complainant filed an 
opening statement, respondent an answering statement, and com- 
plainant also filed a statement in reply. In addition, respondent 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Carl M. Mattioli, is an individual doing business 
as A & V Produce, whose mailing address is 2666 Park Avenue, 
Riviera Beach, Florida 33404. 

2. Respondent, Riccelli’s Produce, Inc., is a corporation whose 
mailing address is 2100 Park Street, Syracuse, New York 13208. At 
all material times, respondent was licensed under the Act. 

3. On or about June 2, 1982, complainant sold to respondent by 
oral contract a load of tomatoes as follows: 144 boxes of 5/6 toma- 
toes @ $13.15 per box ($1,893.60), 648 boxes of 6/6 tomatoes @ 
$11.15 per box ($7,225.00), and 360 boxes of 6/7 tomatoes @ $9.15 
per box ($3,294.00). As respondent was to be credited $1,728.00 for 
freight, the total agreed contract price was $10,684.80. It is un- 
known as to whether this was an f.o.b. or a delivered sale. 

4. On or about June 14, 1982, complainant sold to respondent by 
oral contract a load of tomatoes as follows: 648 boxes of 6/6 toma- 
toes @ $14.15 per box ($9,169.20), and 432 boxes of 6/7 tomatoes @ 
$12.15 per box ($5,248.80). As respondent was to be credited 
$1,728.00 for freight, the total agreed contract price was $12,690.00. 
It is unknown as to whether this was an f.o.b. or a delivered sale. 

5. On or about June 25, 1982, complainant sold to respondent by 
oral contract a load of tomatoes as follows: 216 boxes of 5/6 toma- 
toes @ $12.15 per box ($2,624.40), 144 boxes of 7/7 tomatoes @ 
$7.15 per box ($1,029.60), 469 boxes of 6/6 tomatoes @ $10.15 per 
box ($4,760.35), and 323 boxes of 6/7 tomatoes @ $9.15 per box 
($2,955.45). As respondent was to be credited $1,728.00 for freight, 
the total agreed contract price was $9,541.80. It is unknown as to 
whether this was an f.o.b. or a delivered sale. 

6. On or about August 2, 1982, complaint sold to respondent by 
oral contract a load of tomatoes as follows: 504 boxes of 6/7 toma- 
toes @ $7.45 per box ($3,754.80), 936 boxes of 6/6 tomatoes @ $8.45 
per box ($7,909.20), and 72 boxes of 5/6 tomatoes @ $9.45 per box 
($680.40). As respondent was to be credited $50.40 for an unknown 
reason, the total agreed contract price was $12,294.00. It is not 
known as to whether this was an f.o.b. or a delivered sale. 

7. On or about August 3, 1982, complainant sold to respondent by 
oral contract a load of tomatoes as follows: 288 boxes of 5/6 toma- 
toes @ $6.80 per box ($1,958.40), 288 boxes of 6/7 boxes @ $4.30 per 
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box ($1,238.40), and 648 boxes of 6/6 tomatoes @ $5.80 per box 
($3,758.40), for a total agreed contract price of $6,955.20. It is not 
known as to whether this was an f.o.b. or a delivered sale. 

8. The five loads of tomatoes, which are perishable agricultural 
commodities, were shipped by complainant in Florida to respond- 
ent in Syracuse, New York. Upon receipt thereof, respondent ac- 
cepted them. All five transactions were negotiated between Mr. 
Thomas Mattioli, complainant’s son, and Mr. Joseph Riccelli, re- 
spondent’s president. 

9. Respondent has paid complainant $42,389.75 with respect to 
the five subject loads of tomatoes. Payment was made by five 
checks, each relating to one of the five shipments. 

10. In making a payment to complainant on or about July 12, 
1982, for the June 2, 1982, shipment, respondent noted that it was 
deducting $1,000.00 as allegedly having been paid in cash. This 
cash payment was allegedly made to Mr. Thomas Mattioli, com- 
plainant’s son, on July 10, 1982. 

11. Respondent made a payment to complainant on or about July 
30, 1982, for the June 14, 1982, shipment in the amount of 
$10,530.00. On the check, respondent indicated the unit prices 
which it was paying for the tomatoes. 

12. Respondent made a payment to complainant on or about 
August 12, 1982, for the June 25, 1982, shipment, in the amount of 
$7,913.80. On the check, respondent indicated the unit prices which 
it was paying for the tomatoes. 

13. On or about September 15, 1982, complainant, accompanied 
by his son, Thomas Mattioli, met with Ms. Tracie Tooley, a repre- 
sentative of respondent. At the meeting, Ms. Tooley, explained to 
complainant the manner in which the amount on each of the three 
checks already issued to complainant was derived. She also gave 
complainant two more checks (see findings of fact numbers 14 and 
15 below) and explained how the amounts were computed. Com- 
plainant, who had negotiated the first three checks issued to him, 
also accepted and negotiated the two checks which Ms. Tooley gave 
him at this meeting. 

14. In making a payment of $7,935.95, on or about September 15, 
1982, by check dated September 13, 1982, for the August 2, 1982, 
shipment, respondent noted on the check that it was deducting 
$4,358.05 as an amount due it from complainant for produce pur- 
chased. 

15. In making a payment to complainant, on or about September 
15, 1982, by check dated September 13, 1982, for the August 3, 
1982, shipment, respondent noted that it was deducting $486.00 for 
freight. 





CARL M. MATTIOLI v. RICCELLI’S PRODUCE, INC. 
Volume 43 Number 5 


16. On or about June 3, 1982, respondent sold to complainant a 
load of onions as follows: 10 50# sacks @ $6.00 per sack ($60.00), 10 
50# sacks @ $6.50 per sack ($65.00), 20 sacks of red onions @ $9.00 
per sack ($180.00): 10 sacks of White Spanish onions @ $11.00 per 
sack ($110.00), and 20 sacks @ $6.50 per sack ($130.00) for a total 
agreed price of $545.00. Complainant has not paid respondent for 
this shipment. 

17. The informal complaint was filed on October 29, 1982, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


There are four issues in this case. The first issue relates to the 
agreed contract prices for the five shipments of tomatoes. As to this 
issue, complainant has the burden of proving the prices by a pre- 
ponderance of the evidence. R.L. Peed v. F & G, 32 Agric. Dec. 285 
(1973). The second issue relates to whether or not complainant 
made certain purchases of mixed produce from respondent during 
the period June 3 through July 20, 1982. The amounts allegedly 
due respondent with respect to these transactions were pleaded as 
a setoff for amounts respondent is alleged to owe complainant. The 
third issue is whether respondent paid complainant $1,000 in cash 
on or about July 10, 1982. The fourth issue is whether complain- 
ant’s acceptance of checks in the amount of $42,389.75 from re- 
spondent amounted to an accord and satisfaction. As to the last 
three issues, respondent has the burden of proving its affirmative 
allegations by a preponderance of the evidence. Walker & Hagan v. 
Amato, 27 Agric. Dec. 1543 (1968). 

We are satisfied that complainant has satisfied his burden of 
proof as to the agreed contract prices for the five subject loads of 
tomatoes. Respondent admits receiving and accepting all of them. 
It also admits receiving complainant’s invoices without protest. 
Both complainant and his son, Mr. Thomas M. Mattioli, who actu- 
ally handled the transaction on complainant’s behalf, attested to 
the accuracy of the invoices. In opposition thereto, respondent 
offers the sworn statements of Mr. Joseph Riccelli, its president, 
with whom Thomas Mattioli dealt, and Ms. Tracie Tooley, who 
claims to operate respondent corporation along with Mr. Riccelli. 
Mr. Riccelli says that the prices which were agreed upon between 
the parties were significantly lower than those quoted on complain- 
ant’s invoices, but does not cite specific amounts. Ms. Tooley sup- 
ports Mr. Riccelli’s statement that the prices quoted by Thomas 
Mattioli were lower than those used on complainant’s invoices, and 
cites the specific prices which the parties allegedly agreed upon. 
Although Mr. Riccelli admits that he was the person with whom 
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Mr. Mattioli dealt, Ms. Tooley alleges that she “verified” the prices 
at some unspecified later time. We find that Ms. Tooley’s claim to 
have verified the agreed upon contract prices after the Mattioli/ 
Riccelli agreement strains credulity. Such a verification rarely if 
ever happens in this fast paced industry. Without something more 
than Ms. Tooley’s rather unspecific allegation as to her “verifica- 
tion” of the agreed upon prices at some time subsequent to the 
Mattioli/Riccelli agreement, we cannot give her testimony cre- 
dence. Moreover, respondent failed to promptly object to the prices 
quoted on complainant’s invoices. Since respondent failed to 
promptly object, it may be concluded that the prices stated thereon 
were the prices agreed to by the parties. J. R. Simplot Co. v. Red L 
Foods Corp., 17 Agric. Dec. 384 (1958). In any event, on the basis of 
all of the evidence submitted by the parties, we hold that complain- 
ant has satisfied his burden of proving his allegations as to the 
agreed upon prices. 

In its defense, respondent says it paid Mr. Thomas Mattioli 
$1,000.00 in cash on July 10, 1982, and further that complainant 
purchased mixed produce from it in the amount of $4,358.05 during 
the period June 3 through July 20, 1982. As to the respondent s 
allegation that it paid Mr. Mattioli $1,000 in cash on July 10, 1982, 
respondent offers the barest of proof. Such proof consists of a nota- 
tion on a check dated July 12, 1982, made payable to complainant 
in the amount of $9,540, and apparently relating to the complain- 
ant’s June 2, 1982, shipment, and the conclusory comment in Ms. 
Tooley’s affidavit that it was “very evident” that Mr. Mattioli did 
accept the $1,000. The contrary evidence on this point is Mr. Mat- 
tioli’s sworn denial, and the lack of specificity from respondent as 
to the circumstances of Mr. Mattioli’s alleged acceptance of the 
cash. Respondent’s allegation would have had more credibility if it 
had alleged that Mr. Mattioli had accepted the $1000 in cash along 
with its July 12, 1982, check in payment for the June 2, 1982, ship- 
ment. Of course, since the check was issued two days after the al- 
leged $1,000 cash payment was made, the explanation was not 
available to respondent. On the basis of all of the evidence, it is 
found that respondent did not make a $1,000 cash payment to 
Thomas Mattioli. If respondent ever makes such a cash payment in 
the future, it would be prudent to insist upon a written receipt. 

The next issue with which we must deal is whether, as alleged by 
respondent, complainant made seven purchases from respondent of 
mixed produce during the period June 3, 1982, through July 20, 
1982. Complainant admits receipt of one order of onions on June 3, 
1982, totalling $545.00, but denies receipt of the remaining six. It is 
noted that the June 3, 1982, invoice is the only one on which Mr. 
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Thomas Mattioli’s signature appears. Five of the remaining six are 
unsigned, and the sixth is signed by a “P. Lasso” who respondent 
alleges “identified himself as Thomas Mattioli’s cousin.” Complain- 
ant denies receipt of any of these six shipments, and avers that he 
does not know of nor is he (or his son) related to a “P. Lasso.” The 
only other evidence submitted by respondent were statements from 
three of its employees, verified on unspecified days during Decem- 
ber 1983, that they loaded “several truckloads of produce sold by 
Riccelli Produce to A & V Produce on several different occasions” 
during June and July 1982. However, these statements, all three of 
which were exactly alike, lack sufficient specificity to have any 
probative value. Therefore, on the basis of all of the evidence, we 
hold that respondent has proved only that complainant purchased 
one load of produce from respondent. It was a load of onions pur- 
chased on June 3, 1982, and had a value of $545.00. 

The last issue with which we must deal was not specifically 
raised by respondent in its defense, but rather was implied in the 
verified statements of Ms. Tooley and Mr. Riccelli. It is whether 
complainant’s acceptance of checks totaling $42,389.75, amount to 
an accord and satisfaction. To constitute an accord and satisfaction, 
there must be a bona fide dispute between the parties as to the 
amount due, the check tendered in payment must be offered in sat- 
isfaction of the disputed amount, and must be accompanied by such 
acts and declarations as amount to a condition that the check, if 
accepted, is accepted as full satisfaction. James v. Nelson, 30 Agric. 
Dec. 1936 (1971). There is no proof that the three checks which 
were issued to complainant with respect to the first three transac- 
tions were issued under conditions in which complainant could 
have known that there was a dispute as to the amount due, nor 
were they accompanied by word or deed by which complainant 
could have known that acceptance of them was to be considered 
full satisfaction. The notations on the checks with respect to prices 
allegedly agreed upon are not sufficient to have given complainant 
the kind of notice required to show accord and satisfaction. Howev- 
er, it seems apparent that, after the September 15, 1982, meeting 
with Ms. Tooley, complainant should have been aware that re- 
spondent disputed the amounts due on the last two shipments and 
that acceptance of the two checks she gave him at that meeting 
was intended to result in full satisfaction of the indebtedness. Since 
complainant negotiated those checks, his acceptance of them must 
be concluded to be in accord and satisfaction of the amounts owed 
on those two shipments. 

Respondent was billed $32,916.60 by complainant for the first 
three tomato shipments. It has paid complainant $27,984.60 with 
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respect to these shipments. Since it deducted the $545.00 which 
complainant admits owing it for a load of onions from its payment 
for the fourth shipment of tomatoes and is not due any other 
credit, respondent is still obligated to complainant in the amount 
of $4,932.00. Respondent’s failure to pay complainant this amount 
is a violation of section 2 of the Act for which reparation plus in- 
terest should be awarded. 


ORDER 


Within thirty (30) days of the issuance of this order, respondent 
shall pay to complainant as reparation $4,932.00 plus interest at 
the rate of 13% per annum from September 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


SaLinas MARKETING COOPERATIVE v. SAM’S FRUIT AND VEGETABLE 
Farr Inc. PACA Docket No. 2-6441. Decided October 5, 1984. 


FOB sales of cauliflower—Inspections establish respondent’s rejection improper— 
Warranty of suitable shipping condition voided—Modification agreement estab- 
lished by broker’s notices—Sales for shipper’s account breached by failure to con- 
tact shipper and settle—Contract price was reasonable value for sales on shipper’s 
account—Complainant awarded reparation. 


Complainant sold two partial truckloads of cauliflower FOB on May 23, 1983, and 
June 2! 983, that were rejected upon arrival and inspection. 1 Respondent s 
rejections were improper as first load met conditions and the warranty of suit- 
able shipping condition was voided by high temperature on second load. Sales 
for shipper’s account modifications established by broker’s notices of adjust- 
ment were breached by respondent’s failure to contact shipper and settle. Com- 
plainant awarded full contract price (less partial payment received) as the rea- 
sonable value for sales on shipper’s account. 


George S. Whitten, Presiding Officer. 
Thomas P. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent, in the total amount of $2,808, in 
connection with two shipments of cauliflower in interstate com- 
merce. 
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A copy of the report of investigation was served upon the parties. 
A copy of the formal complaint was served upon respondent which 
filed an answer thereto denying liability to complainant. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000, and accordingly the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR Sec- 
tion 47.20) is applicable. Pursuant to this procedure the verified 
pleadings of the parties are considered a part of the evidence as is 
the Department’s report of investigation. The parties were given an 
opportunity to submit further evidence in the form of sworn state- 
ments. Complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Marketing Cooperative, is a corporation 
whose address is P.O. Box 3860, Salinas, California. 

2. Respondent, Sam’s Fruit & Vegetable Fair, Inc., is a corpora- 
tion whose address is 29098 North Campbell Road, Madison 
Heights, Michigan. At the time of the transactions involved herein, 
respondent was licensed under the Act. 

3. On or about May 23, 1983, complainant sold to respondent and 
shipped from loading point in California to respondent in Madison 
Heights, Michigan, one partial truckload consisting of 312 cartons 
of “Top Billing” cauliflower, size 9’s, at $5.00 per carton, plus $.85 
per carton cooling, or a total invoice price of $1,825.20, f.o.b. The 
sale was negotiated through a broker, Steve Garner Company, of 
Fresno, California, who issued a confirmation of sale on May 23, 
1983, confirming the terms recited above. 

4. The cauliflower arrived at respondent’s place of business in 
Madison Heights, Michigan, on May 27, 1983, and was federally in- 
spected at 10:35 a.m. on that date. The certificate issued as a result 
of that inspection showed in relevant part as follows: 


WHERE INSPECTED: Applicant’s Cooler: 


Products Inspected: CAULIFLOWER (film wrapped) packed in 
cartons printed, “Top Billing, Salinas Marketing Coopera- 
tive, Salines (sic), Calif.,” and marked to denote, “9 Heads,” . 
.. Applicant states 312 cartons of Cauliflower lot... 


Condition of Load: Stacked on pallets at above location. 
Condition of Pack: Cauliflower lot: Well filled. . . . 
Temperature of Product: In various cartons: 41°F. to 42°F. 
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Condition: Cauliflower lot: Curds mostly white and compact. 
Jacket leaves fresh and green. Damage by tan to brown dis- 
coloration affecting up to 1/4 of curds in most cartons from 1 
to 3 heads, some none, average 15%. No decay... . 


5. On May 27, 1983, the broker sent a “Notice of Rejection and/ 
or Adjustment” to the parties which stated in relevant part as fol- 
lows: 


DATE COMPLAINT REGISTERED BY THE BUYER: 5/27/83 
DATE & TIME PHONED TO SHIPPER: 5/27/83 10:47 AM 


* * x * * * * 


SETTLEMENT: Receiver to work for shippers account and settle 
price after sale. per Cathy and Joe Feldman 


6. On or about June 2, 1983, complainant sold and shipped to re- 
spondent one partial truckload consisting of 312 cartons of “Top 
Billing” cauliflower, size 9’s, at $5 per carton, plus $.85 per carton 
cooling, or a total price of $1,825.20, f.o.b. The contract was negoti- 
ated through a broker, Steve Garner Company, of Fresno, Califor- 


nia, who issued a Confirmation of Sale on June 2, 1983, showing 
the price and terms quoted above. 

7. The cauliflower arrived at responder.t’s place of business in 
Madison Heights, Michigan, on June 7, 1983, and was federally in- 
spected at 9:30 a.m. with the following results in relevant part: 


WHERE INSPECTED: Applicant’s Cooler 


Products Inspected: . .. CAULIFLOWER (Film wrapped) in car- 
tons printed “Top Billing, Salinas Marketing Cooperative, 
Salinas, Calif.” and marked “9”. Applicant states. . ., 312 
cartons of Cauliflower. 


Condition of Load: Stacked on pallets at above location. 
Temperature of Product: In various containers: 44°F to 46°F. 


Condition: CAULIFLOWER: Curds generally creamy white to 
cream colored and compact. Jacket leaves fresh and green. 
Damage by Riciness in most cartons 1 head, many none, av- 
erage 7%. Damage by spreading in half of cartons 1 or 2 
heads, remainder none, average 7%. Decay in most cartons 
none, many 1 head, average 4% Bacterial Soft Rot in early 
stages affecting curds. ... 


7. The broker sent the parties a “Notice of Rejection and/or Ad- 
justment” which stated in relevant part as follows: 





ALINAS MKTG. CO-OP. v. SAM’S FRUIT & VEG. 
Volume 43 Number 5 


DATE COMPLAINT REGISTERED BY THE BUYER: 6/7/83... 


DATE & TIME PHONED TO SHIPPER: 6/7/83 7:30 AM, Mark 
McBride 


* * * * * * * 


SETTLEMENT: Receiver to handle for shipper account per Mark 
McBride and Joe Feldman. 


8. An informal complaint was filed on July 26, 1983, which was 
within nine months after the causes of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant and respondent agree as to the original terms of 
sale on the first load, but disagree as to the price at which the 
second load of cauliflower was sold. Complainant sent respondent 
an invoice showing the price of the second load of cauliflower as $8 
per carton. However, the broker’s confirmation, as well as state- 
ments from the broker and respondent, affirmed that the price on 
the second load was also $5 per carton. We conclude on the basis of 
all of the evidence that the second load of cauliflower was sold for 
a price of $5 per carton. 

Both parties agree that they had no discussions with each other 
following the arrival of the cauliflower, but that all discussions 
were carried on through the broker. However, each party has a dif- 
ferent story as to what transpired, and as to what was agreed on 
following arrival of the cauliflower. Respondent’s version of what 
was agreed to generally follows that of the broker. Complainant’s 
version is that no real modification of the contract was entered 
into, but rather that it was merely stated that complainant would 
be happy to entertain further discussions regarding a possible al- 
lowance subsequent to respondent’s selling the cauliflower. 

In view of the neutral position of the broker in this case, and in 
view of the notices of adjustment which were sent by the broker to 
the parties, we conclude that the parties did agree, after arrival of 
the cauliflower shipments, to a modification of the original con- 
tract. The statement on the first notice of adjustment as to the set- 
tlement entered into between the parties states “Receiver to work 
for shipper’s account and settle price after sale.” The statement on 
the second notice of adjustment is simply “receiver to handle for 
shipper account”. These differences could be quite significant. How- 
ever, respondent’s Sam Katz stated in a letter to the Department 
that the modification agreements were essentially the same: 
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On the first delivery, . . . the settlement was that I was to 
work for the shipper’s account and settle price after sale, 
per Kathy? and Joe Feldman. On the second delivery, . . 
The Settlement was the same, only between-a Mark 
McBride and Joe Feldman. In both cases, it was under- 
stood by me that these were consignments and I was to 
sell this cauliflower for the best price I could, and settle 
with the shipper after the produce was sold. 


We conclude that as to both of the shipments of cauliflower it 
was agreed that respondent was to sell for the shipper’s account 
and settle the price after the sale. Respondent did not contact the 
shipper, either directly or through the broker, to arrive at a price 
after the sale of cauliflower. Consequently respondent breached the 
modification agreement and should be liable to complainant for the 
reasonable value of the cauliflower. 

In order to determine the reasonable value of the cauliflower it 
is necessary that we look at the condition of the cauliflower at time 
of arrival. It is obvious from the federal inspection of the first load 
of cauliflower that this cauliflower made good delivery under the 
original terms of the contract. The second load of cauliflower con- 
tained 4% Bacterial Soft Rot which would normally be considered 
excessive. However, the temperatures shown by the federal inspec- 
tion at destination, namely 44 to 46 degrees are quite excessive and 
would void the warranty of suitable shipping condition, making re- 
spondent responsible for the excessive decay in the cauliflower. See 
Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. 
Dec. 703 (1980). Accordingly, we must treat the second load of cauli- 
flower as though it also arrived in good condition. Under the cir- 
cumstances the best evidence available in the record of this pro- 
ceeding for the value of the cauliflower on arrival is the invoice 
price. Arrowhead v. Ark La-Tex, 22 Agric. Dec. 562 (1963). The total 
invoice price which we have found to be applicable to each of the 
loads of cauliflower is $1,825.20, for a total of $3,650.40 for both 
loads combined. Respondent has already paid complainant a total 
of $1,778.40, which leaves a balance of $1,872 still due and owing to 
complainant. Respondent’s failure to pay complainant this amount 
is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,872, with interest thereon at 
the rate of 13% per annum from July 1, 1983, until paid. 
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Copies of this order shall be served upon the parties. 


Apatti Propuce, Inc. v. C.H. Ropinson Company. PACA Docket 
No. 2-6457. Decided October 5, 1984. 


Purchase and receipt admit—Offset claimed—Late filing—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Thomas P. Oliveri, Newport Beach, California, for complainant. 
Owen Gleason, Esq., Eden Prairie, Minnesota, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $4,111.60, in con- 
nection with the sale to respondent of three partial truckloads of 
lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. Respondent’s answer included a 
setoff and counterclaim in the amount of $5,555.45 for accommoda- 
tion advances made by respondent to complainant in March and 
April of 1982, in connection with eight truckloads of lettuce sold by 
complainant to Cousins Produce through respondent acting as 
broker. Complainant filed a reply to respondent’s answer and coun- 
terclaim, denying liability thereunder and asserting that the Secre- 
tary lacks jurisdiction over such setoff and counterclaim because 
the complaint relative to the setoff and counterclaim was filed 
more than nine months after the cause of action relative thereto 
accrued. 

The amount of damages claimed in neither the complaint nor 
counterclaim exceeds $15,000. Accordingly the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case as is 
the Department’s report of investigation. In addition, the parties 
were given the opportunity to file evidence in the form of sworn 
statements. Complainant filed an opening statement and respond- 
ent filed an answering statement. Complainant did not file a state- 
ment in reply. Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Abatti Produce, Inc., is a corporation whose ad- 
dress is P.O. Box 2479, El Centro, California. At the time of the 
transactions involved herein complainant was licensed under the 
Act. 

2. Respondent, C.H. Robinson Company, is a corporation whose 
address is 7525 Mitchell Road, Eden Prairie, Minnesota. At the 
time of the transactions involved herein respondent was licensed 
under the Act. 

3. On or about December 13, 1982, complainant sold to respond- 
ent and shipped to respondent’s customer in Houston, Texas, 240 
cartons of Niki brand lettuce at $6.00 per carton, or $1,440.00, plus 
$156.00 for vacuum cooling, for a total of $1,596.00, f o.b. Respond- 
ent accepted the lettuce but has not paid complainant any part of 
the purchase price. 

4. On or about December 17, 1982, complainant sold to respond- 
ent and shipped to respondent’s customer in Houston, Texas, 384 
cartons of Niki brand lettuce at $4.00 per carton, or $1,536.00, plus 
$249.69 for vacuum cooling, for a total of $1,785.60, f.o.b Respond- 
ent accepted the lettuce but has not paid complainant any part of 
the purchase price. 

5. On or about December 22, 1982, complainant sold to respond- 
ent and shipped to respondent’s customer in Houston, Texas, 200 
cartons of Niki brand lettuce at $3.00 per carton, or $600.00, plus 
$130.00 for vacuum cooling, for a total of $730.00, f.o.b. Respondent 
accepted the lettuce but has not paid complainant any part of the 
purchase price. 

6. The informal complaint was filed on April 18, 1983, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent admits the purchase and acceptance of the three 
loads of lettuce which are the subject of the complaint. By way of 
defense to complainant’s action, respondent seeks to set off 
amounts allegedly due to respondent from complainant on prior 
transactions with which complainant and respondent were con- 
cerned. Specifically, respondent alleges that complainant sold eight 
truckloads of lettuce to Cousins Produce, of Houston, Texas, 
through respondent acting as broker, in February and March of 
1982. Respondent states that it advanced $5,555.45 to complainant 
in March of 1982, while respondent undertook to collect such 
amount from Cousins. Cousins subsequently went out of business, 
and respondent was unable to collect any of the amount due and 
owing from Cousins. Meanwhile, complainant brought a PACA 
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action against Cousins for the amounts due on the eight truckloads 
of lettuce and subsequently settled such action on the basis of a 
30% payment by Cousins to complainant on November 17, 1982. On 
November 27, 1982, respondent alleges that it made demand on 
complainant for the $5,555.45 which it advanced complainant pend- 
ing collection from Cousins. On January 11, 1983, respondent noti- 
fied complainant that it would deduct $5,555.45 from amounts due 
complainant from respondent on other transactions, since com- 
plainant had failed to respond to respondent’s November 27, 1982, 
demand. By refusing to pay for the three partial loads of lettuce 
which are the subject of the complaint herein, respondent seeks to 
partially offset the $5,555.45 which it allegedly advanced to com- 
plainant on the eight truckloads of lettuce sold to Cousins Produce 
in February and March of 1982. 

The Department wrote to respondent on April 27, 1983, notifying 
respondent of the informal complaint relative to the subject three 
loads of lettuce. Respondent’s reply to this letter, received by the 
Department on May 2, 1983, contained respondent’s first complaint 
to the Department concerning Abatti Produce, Inc ’s failure to 
reimhurse respondent for the $5,555.45 advanced relative to the 
eight truckloads of lettuce in March of 1982. On June 2, 1982, re- 
spondent sent a letter to Abatti Produce requesting that the 
monies advanced on the eight truckloads shipped in February and 
March of 1982, be returned promptly to respondent. It is clear that, 
at least from this point in time, respondent had a cause of action 
against complainant for the return of the advanced funds. Thus re- 
spondent’s May 2, 1983, letter to the Department complaining of 
complainant’s failure to return such funds was clearly filed with 
the Department more than nine months after the cause of action 
relative to such advanced funds accrued. 

Section 6(a) of the Act (7 U.S.C. 499f) states in relevant part as 
follows: 


Any person complaining of any violation of any provision 

of Section 2 of this Act by any commission merchant, 

dealer, or broker may, at any time within nine months 

after the cause of action accrues, apply to the Secretary by 

petition, ... 
We have consistently held that, unlike the ordinary statute of limi- 
tations, the requirement of Section 6 quoted above is a limitation 
on the basic jurisdiction of the Secretary. Bar-Well Foods Limited 
v. Valley Packing Service International, 39 Agric. Dec. 1200 (1980). 
Respondent in its brief forcefully raised issues of equitable estoppel 
and waiver. Were it not for the jurisdictional nature of the applica- 
ble statute of limitations, these matters would bear careful consid- 
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eration. However, under the circumstances we are forced to con- 
clude that the Secretary does not have jurisdiction to hear respond- 
ent’s setoff and counterclaim. See United States v. Thrower, 267 F. 
Supp. 608 (M. D. Tenn. 1967). 

Since respondent accepted the three partial truckloads of lettuce, 
it became liable to complainant for the full purchase price thereof, 
or $4,111.60. Respondent’s failure to pay complainant such amount 
is a violation of Section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

The setoff and counterclaim should be dismissed for lack of juris- 
diction. 

ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,111.60, with interest thereon 
at the rate of 18% per annum from January 1, 1983, until paid. 

The setoff and counterclaim are dismissed. 

Copies of this order shall be served upon the parties. 


S&M Propuce Inc. v. LE PrereripA, Inc. PACA Docket No. 2-6491. 
Decided October 5, 1984. 


Failure to pay purchase price—Offset claimed—Reparation awarded. 
George S. Whitten, Presiding Officer. 

Complainant, pro se. 

Mark R. Valley, Esq., Chicago, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Office. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $800.00 in connec- 
tion with the sale of one partial truckload of Mexican mangos in 
interstate commerce. 

A copy of the report of investigation was served upon the parties. 
A copy of the formal complaint was served upon respondent which 
filed an answer thereto denying liability to complainant and assert- 
ing a counterclaim and set off against complainant in connection 
with the alleged failure of an allegedly related corporation to pay 
respondent balances due on numerous produce transactions. Com- 
plainant filed a reply to the counterclaim. 
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The amount claimed in the formal complaint or counterclaim 
does not exceed $15,000.00, and accordingly the shortened method 
of procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure the verified 
pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. The parties 
were given an opportunity to submit further evidence in the form 
of sworn statements, however, neither party filed timely submis- 
sions. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, S. & M. Produce, Inc., is a corporation whose ad- 
dress is 42 South Water Market, Chicago, Illinois. At the time of 
the transactions involved herein complainant was licensed under 
the Act. 

2. Respondent, La Preferida, Inc., is a corporation whose address 
is 91 South Water Market, Chicago, Illinois. At the time of the 
transactions involved herein respondent was licensed under the 
Act. 

3. On or about August 2, 1983, complainant sold and shipped to 
respondent, 160 cartons of mangos which originated in Mexico, at a 
price of $5.00 per carton, for a total price of $800.00. 

4, Respondent accepted the mangos on arrival and has failed to 
pay complainant any part of the purchase price. 

5. The formal complaint was filed November 30, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent asserts as the bases for its failure to pay complain- 
ant the allegation that Chicago Produce Suppliers, Inc., is a corpo- 
ration which is legally related to complainant and which owes re- 
spondent the sum of $858.35 in connection with numerous produce 
transactions. Respondent submitted a copy of a letter under the let- 
terhead of “The Strompolos Co., 1615 South Peoria Street, Chicago, 
Illinois” which was addressed to “All South Water Market Mer- 
chants”. The letter was signed by Sam Mided, Adam Mided, and 
Don Mided. In essence the letter stated that as of close of business 
June 1, 1979, the Strompolos Co., and Chicago Produce Shippers, 
Inc., would be merged and conducted under the new name of Chica- 
go Produce Suppliers, Inc. The letter made it clear that the signers 
of the letter were purchasing the business assets of Chicago 
Produce Shippers, Inc., implying that the signers were the princi- 
pals of the Strompolos Company. Complainant submitted a ‘“Do- 
mestic Corporation Annual Report” to the State of Illinois, showing 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 5 


that Donald J. Mided is president and a director of complainant 
and that Sam Mided is a director of complainant. However the 
report does not show that Adam Mided is an officer or director of 
complainant, and complainant in its sworn reply, signed by Donald 
J. Mided, denied that Donald Mided and Sam Mided have ever 
been shareholders or officers of Chicago Produce Suppliers, Inc. 

We conclude on the bases of all of the evidence that respondent 
has failed to meet its burden of proving by a preponderance of the 
evidence that there is a relationship between complainant and re- 
spondent’s debtor such as would obligate complainant to pay the 
debts of respondent’s debtor. Accordingly, we find that respondent’s 
failure to pay complainant the sum of $800.00 in connection with 
the purchase of the 160 cartons of mangos is a violation of section 2 
of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $800.00, with interest thereon at the 
rate of 13% per cent per annum from September 1, 1983, until 
paid. 

Copies of this order shall be served upon the parties. 


JoNEs Propuce, Inc. v. Mamtey & QuaALity Propuce Co. INC. 
PACA Docket No. 2-6539. Decided October 5, 1984. 


Failure to pay—Purchase admitted—Reparations awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Nathan H. Wasser, Esq., McLean, Virginia, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, as amended (7 U.S.C. 499a et seqg.). A timely 
complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $3,382.50, in connection 
with the sale and shipment of potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 
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Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements and to file briefs. Com- 
plainant filed an opening statement. Respondent elected not to 
submit any additional evidence but filed a “Suggestion of Revoca- 
tion” signed by respondent’s counsel. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jones Produce Inc., is a corporation whose ad- 
dress is P.O. Box 487, Quincy, Washington. 

2. Respondent, Mailley & Quality Produce Co. Inc., is a corpora- 
tion whose address is 3150 V Street, N.E., Washington, D.C. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On June 3, 1983, complainant sold to respondent a truckload of 
potatoes consisting of 160 one hundred pound sacks of U.S. number 
two potatoes and 550 fifty pound cartons of U.S. number one russet 
burbank potatoes, for a total of $3,382.50, f.o.b. 

4. On June 3, 1983, the potatoes were shipped from complainant 
in interstate commerce to respondent on board a truck operated by 
Stansell, Inc., Palm Harbor, Florida. The potatoes arrived at re- 
spondent’s place of business and were accepted. 

5. Respondent has failed to pay complainant any part of the con- 
tract price of $3,382.50. 

6. An informal complaint was filed on February 28, 1984, which 
was within nine months from when the cause of action herein ac- 
crued. A formal complaint was subsequently filed on March 21, 
1984. 


CONCLUSIONS 


Before reaching the merits of the case, we must first decide if 
there is any validity to respondent’s claim that the complaint was 
untimely filed. The Act requires that a complaint for reparation be 
brought within nine months after the cause of action accrues (7 
U.S.C. 499f(a)). An informal complaint was filed in this case on Feb- 
ruary 28, 1984, in accordance with section 47.3(a) of the Rules of 
Practice issued pursuant to the Act (7 CFR 47.3(a)). As the cause of 
action accrued in June 1983, the filing of the informal complaint 
took place within the nine month period and, therefore, complied 
with the Act. 

Complainant, in its complaint, claims that it has not received 
payment for a truckload of potatoes sold to respondent on June 3, 
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1983. Complainant has submitted into evidence a bill of lading, 
which shows that on June 3, 1983, the potatoes were loaded on 
board a truck operated by Stansell, Inc., Palm Harbor, Florida, and 
shipped to respondent. Complainant also has submitted a copy of 
an inspection taken on the potatoes at shipping point. Further, 
complainant has included a copy of its invoice to respondent cover- 
ing the subject potatoes. In respondent’s answer, it admits purchas- 
ing the potatoes as alleged by complainant, neither admits or 
denies that they were shipped to its place of business in compliance 
with the contract, and denies that it violated the Act. However, re- 
spondent has not alleged that it failed to receive the potatoes, nor 
offered any explanation as to their disposition. In addition, re- 
spondent has not explained why it has failed to pay for the pota- 
toes. Respondent has filed a “Suggestion of Revocation” which 
states that its license under the Act was revoked as of May 1, 1984, 
but such issue is completely irrelevant to this reparation proceed- 
ing. 

In view of the lack of any real defense offered by respondent, we 
must conclude that the allegations of the complaint, and the sup- 
porting evidence, amply demonstrate the sale and shipment of the 


potatoes to respondent, its acceptance of them, and its unjustified 
failure to pay for them. The failure of respondent to pay complain- 
ant the $3,382.50 purchase price for the potatoes is a violation of 
section 2 of the Act for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,382.50, with interest thereon at 
the rate of 13% per annum from July 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 
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MALvIn G. Forp d/b/a MALvIN Forp Propuce v. CHARLES E. HEN- 
DRIX d/b/a QuaLity Propuce. PACA Docket No. 2-6392. Decid- 
ed October 26, 1984. 


Complaint upheld—Counterclaim denied—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Arthur Slavin, Esqg., New York, New York, for complainant. 
Benjamin I. Kreitzberg, Esq., South Orange, New Jersey, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $93,266.16 in connection with 27 
truckloads of watermelons sold and shipped to respondent in inter- 
state commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant and alleging that payment had been made 
to complainant in the total amount of $115,620, which left the 
amount of $22,383.84 due to respondent from complainant as a 
refund. Respondent’s request for a refund was treated as a counter- 
claim, and complainant filed an answer thereto denying any liabil- 
ity to respondent. 

Although the amount claimed in the formal complaint and coun- 
terclaim exceeds $15,000 the parties waived oral hearing and ac- 
cordingly the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant 
to this procedure the verified pleadings of the parties are consid- 
ered a part of the evidence in the case as is the Department’s 
report of investigation. By stipulation between the parties both par- 
ties were given the opportunity to file further evidence in the form 
of sworn affidavits. Complainant filed an affidavit but respondent 
did not. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Malvin G. Ford, is an individual doing business 
as Malvin Ford Produce, whose address is P.O. 1318, La Belle, Flor- 
ida. At the time of the transactions involved herein complainant 
was licensed under the Act. 

2. Respondent, Charles E. Hendrix, is an individual doing busi- 
ness as Quality Produce whose address is 216 Miller Street, 
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Newark, New Jersey. At the time of the transactions involved 
herein respondent was licensed under the Act. 

3. Between May 14, 1982, and August 30, 1982, complainant sold 
and shipped to respondent or respondent’s customers, 66 truckloads 
of watermelons. One load of the watermelons was stolen, and com- 
plainant subsequently agreed not to charge respondent for this 
load. The remaining 65 loads of watermelons had a total value of 
$220,691.54. These 65 loads were all made the basis of complain- 
ant’s informal complaint. 

4. Respondent has paid complainant $115,650. Respondent’s pay- 
ments were applied by complainant to 38 of the truckloads of 
produce which had a combined value of $116,356.69. Respondent’s 
formal complaint was based upon the remaining 27 loads which 
had a combined value of $104,334.85. This amount remains due and 
owing from respondent to complainant. 

5. An informal complaint was filed on January 27, 1988, which 
was within nine months after the causes of action alleged herein 
accrued. 


CONCLUSIONS 


When respondent filed the informal complaint in this proceeding 
the exact amount alleged to be due and owing to respondent was 
not stated due to respondent’s failure to account to complainant on 
some of the loads which had been handled on either a joint account 
basis or an open basis. When the formal complaint was filed on the 
basis of 27 loads of produce, complainant assigned an estimated 
value to each of the joint account and open loads, and claimed a 
total balance still due of $93,266.16. However, complainant did not 
state the basis on which a value had been assigned to the joint ac- 
count and open loads. Later when complainant filed its sworn affi- 
davit, the amounts due on the open and joint account loads were 
recomputed on the basis of market news reports which were at- 
tached as exhibits to complainant’s statement. Respondent has not 
challenged complainant’s computations, and we find them to be ac- 
curate. Complainant has moved that the formal complaint be 
amended to state a cause of action on a running account in the 
amount of $220,691.54, of which $115,650 has been paid on account, 
leaving a balance owed by respondent to complainant in the 
amount of $105,041.54. In view of the fact that respondent had an 
opportunity to reply to complainant’s motion, and has not done so, 
and in view of the fact that the informal complaint clearly set 
forth all of the transactions, and failed to state a definite total only 
due to respondent’s failure to account, we have granted complain- 
ant’s motion. 
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Complainant has shown by a preponderance of the evidence that 
there is a balance due to complainant from respondent of 
$105,041.54. Respondent’s failure to pay this amount to complain- 
ant is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 

Accordingly, the counterclaim should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $105,041.54, with interest there- 
on at the rate of 13% per annum from October 1, 1982, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


Victor D. BENDEL COMPANY v. PRANGE Foops CorRPORATION. PACA 
Docket No. 2-6481. Decided October 23, 1984. 


Firm agreement did not exist—Complaint dismissed. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Roccy M. DeFrancesco, Esq, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499(a) et seg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $5,200.00 in connection with an al- 
leged sale in interstate commerce of frozen blueberries by respond- 
ent to a third party, in which complainant acted as broker for re- 
spondent. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000.00 the shortened method of procedure provid- 
ed in section 47.20 of the Rules of Practice (7 CFR 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition the parties were given the opportunity to 
file evidence in the form of verified statements. Neither party did 
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so. Although both parties were given an opportunity to file briefs 
neither party did so. 


FINDINGS OF FACT 


1. Complainant, Victor D. Bendel Company, is a corporation with 
an address at P.O. Box 99, Hinsdale, Illinois. 

2. Respondent, Prange Foods Corporation, is a corporation with 
an address at P.O. Box 984, Benton Harbor, Michigan. At the time 
of the transactions alleged in the complaint respondent was li- 
censed under the Act. 

3. In July, 1983, complainant dealt with respondent with respect 
to the possible sale of five truckloads of frozen IQF Michigan Culti- 
vated blueberries by respondent to Entenmann’s Bakery Inc., in 
Bayshore, New York. Complainant was acting as a broker. After 
discussions with respondent and Entenmann’s, complainant issued 
a Sales Memo on July 22, 1983 which stated that 200,010 pounds of 
frozen IQF Michigan Cultivated blueberries would be sold by re- 
spondent to Entenmann’s “SUBJECT TO APPROVAL OF PRICE 
& SUBJECT TO ABILITY TO PACK.” The memorandum further 
stated “ABILITY TO PACK will be determined at time price is 
named.” With respect to the method of shipment the memorandum 
stated “instructions to follow when/if order firmed up.” The memo- 
randum also reflected that complainant was to receive 3% broker- 
age, or $5,220.00. The sales memorandum was sent to respondent 
and to Entenmann’s. 

4. Direct negotiations between respondent and Entenmann’s con- 
tinued until October 12, 1983. A representative of Entenmann’s vis- 
ited respondent on at least three separate occasions to look at the 
facility and the blueberries which were being packed. Eventually 
negotiations for the sale of the blueberries broke down and Enten- 
mann’s declined to accept delivery of them. The major concern of 
Entenmann’s was that it did not believe that respondent could 
pack blueberries to meet its specifications. 

5. A formal complaint was filed in this proceeding on December 
28, 1983 which was within nine months of the time the cause of 
action herein occurred. 


DISCUSSION 


This proceeding involves a dispute in which complainant sought 
to act as broker for respondent with respect to the sale by respond- 
ent to a third party of frozen blueberries. Complainant contends 
that it is entitled to receive brokerage at 3% of the total contract 
price alleged to have been agreed upon between respondent and 
Entenmann’s Bakery, Inc., because it was instrumental in bringing 
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the parties together to achieve a firm contract. According to com- 
plainant it is irrelevant as to the whether the contract was ever 
carried out because its duties ended when the parties entered into 
a firm contractual arrangement. Complainant is right in this 
regard. If the parties did arrive at a firm contract, it is entitled to 
its brokerage. However, complainant, as the proponent of the fact 
that a firm contract was entered, has the burden of proof to show 
that such was the case, and what the terms of the contract were. 
New York v. Sandler, 32 Agric. Dec. 702 (1973); Wade Hatcher and 
D.C. Holland v. C.H. Robinson Company 42 Agric. Dec. ___ (1983). 
Based upon the facts available in this proceeding we have conclud- 
ed that complainant has failed to sustain its burden of proof. 

The record is clear that complainant and respondent held discus- 
sions in which respondent requested that complainant find custom- 
ers to whom it could sell blueberries. Among the potential custom- 
ers was Entenmann’s Bakery in Bayshore, New York. As a result 
of complainant’s efforts there was interest shown by Entenmann’s 
in June 1983. With complainant acting as the middleman, respond- 
ent and Entenmann’s discussed whether they could enter a con- 
tract for respondent to deliver frozen blueberries to Entenmann’s. 
As a result of those discussions and an exchange of correspondence 
among the three parties involved, complainant issued a sales 
memorandum on July 22, 1983, in which it stated that respondent 
would sell to Entenmann’s 200,010 pounds of frozen IQF Michigan 
Cultivated blueberries “SUBJECT TO APPROVAL OF PRICE, & 
SUBJECT TO ABILITY TO PACK.” The memorandum further 
stated that “*ABILITY TO PACK will be determined at time price 
is named.” The memorandum also reflected that complainant was 
to receive a 3% brokerage fee. There was also handwritten on the 
above-mentioned memorandum the statement “.87 approved by 
P.A.” There was no reference as to when this item was placed on 
the memorandum. Complainant claims that the 87 cents per pound 
price was agreed upon between the parties after the visits by the 
quality control person affiliated with Entenmann’s to respondent’s 
place of business. It further claims that the price was agreed upon 
at the time the parties agreed that respondent would be able to 
meet the packaging requirements of Entenmann’s. It claims that 
3% of the 87 cents per pound fee for frozen blueberries is $5,220.00, 
to which it is entitled. 

There is, however, a disagreement between complainant and re- 
spondent as to whether a firm contract was ever entered. Respond- 
ent contends that by October 1983, it was still seeking to arrange 
for a firm contract with Entenmann’s because there were problems 
as to whether respondent could pack the blueberries to the specifi- 
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cations required by that firm. Respondent provided evidence in the 
form of letters and an invoice from representatives of Entenmann’s 
and Chisholm-Ryder Co., Inc., which showed that it was necessary 
for respondent to secure a % inch perforated screen in order to 
achieve the size desired by Entenmann’s. It also provided a memo- 
randum signed by Charles Berquist, the Quality Control person for 
Entenmann’s, which memorandum was dated October 18, 1983, 
which set forth the reasons why Entenmann’s declined on October 
12, 1988 to close the deal with respondent. This memorandum 
showed that there had never been a firm agreement between re- 
spondent and Entenmann’s as to the delivery of blueberries. This 
evidence was not controverted. Therefore, we conclude, based upon 
the record available to us, that complainant was mistaken as to its 
belief that a firm contract had been entered. Rather, negotiations 
continued for a prolonged period after July 22, 1983, and eventual- 
ly broke down because of respondent’s inability to meet the re- 
quirements set by Entenmann’s. 

In view of the above the complaint in this proceeding must be 
dismissed. 

ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


Woopy’s Tomato Corp. v. Horton ToMATOE Co. PACA Docket No. 
2-6536. Decided October 26, 1984. 


FOB sale—Conflicting documentation—Presumption—use of individual partner’s 
name—Complainant failed to prove sale to partnership—Complaint dismissed. 


Complainant filed a timely complaint against licensed partnership for FOB pur- 
chase price of 1,440 cartons of tomatoes. Conflicting documentation established 
sale to individual partner not respondent partnership. Manifest prepared on 
actual sale day and, therefore, more credible than subsequent invoice, raised 
presumption by use of individual partner’s name. Complaint dismissed. 


Andrew N. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
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timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $8,280 in connec- 
tion with the sale of a load of tomatoes to respondent in interstate 
commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as to file briefs, 
but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Woody’s Tomato Corp., is a corporation whose 
address is P.O. Box 962, Palmetto, Florida. 

2. Respondent, Horton Tomatoe Co., is a partnership composed of 
Eugene Horton and Roy Horton, whose address is P.O. Box 340, 
Marshall, Arkansas. At the time of the transaction involved herein, 


respondent was licensed under the Act. 

3. On June 7, 1983, complainant sold to Eugene Horton a total of 
1,440 cartons of tomatoes for a price, including palletizing, of 
$8,280, f.o.b. The parties agreed that the tomatoes were to be 
shipped to Mike Booker Sales, Indianapolis, Indiana. 

4, On June 7, 1983, complainant prepared a manifest, showing 
shipment of the 1,440 cartons of tomatoes to Gene Horton at Mike 
Booker Sales, Indianapolis, Indiana. The manifest did not indicate 
shipment to respondent. 

5. On June 8, 1983, complainant prepared an invoice reflecting 
the sale of 1,440 cartons for a price of $8,280, and showing ship- 
ment to Horton Tomato Co. at P.O. Box 254, Hermitage, Arkansas. 

6. A formal complaint was filed on February 6, 1984, which was 
within nine months from when the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Respondent, a partnership composed of Eugene and Roy Horton, 
denies complainant’s allegations in the complaint that it purchased 
the tomatoes, and that they were shipped to Marshall, Arkansas, 
respondent’s place of business. Respondent claims in its sworn 
answer that these tomatoes were bought by Eugene Horton on his 
own, and shipped to Indianapolis, Indiana. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 5 


As the party claiming to have contracted with the respondent 
partnership, complainant has the burden of proving this allegation 
by a preponderance of the evidence. Quiller Oringdulph v. Cawley 
Produce Co. and/or Tinkle Produce and/or Cawley & Tinkle 
Produce Company, 31 Agric. Dec. 1306 (1972). The documentation 
submitted by complainant in support of its complaint is conflicting. 
It includes an invoice dated June 8, 1983, showing that the toma- 
toes at issue were shipped to respondent, in Hermitage, Arkansas. 
Complainant does not allege, nor does the record indicate, that the 
invoice was ever mailed to respondent. Complainant has also sub- 
mitted a manifest, dated one day earlier, June 7, 1983, which shows 
that the load was shipped to Gene Horton, at Mike Booker Sales, 
Indianapolis, Indiana. This manifest clearly supports respondent’s 
contention that the tomatoes were sold to Eugene Horton and 
shipped to Indianapolis. Complainant has offered an explanation 
for this inconsistency. In addition, the manifest was prepared on 
the actual date of sale, which tends to make it more credible than 
the invoice, issued one day later. The use of an individual partner’s 
name raises a strong presumption that the contract is his separate 
contract and not that of the partnership. In order to bind the firm, 
it must be shown that the contract was a partnership matter. 


Dichter Bros. & Glass, Inc. v. Marvin Ravinsky and Samuel Ra- 
vinsky, d/b/a Samuel Ravinsky & Son, 29 Agric. Dec. 332 (1970); 68 
C.J.S. Partnership § 147. We do not believe complainant has shown 
that its contract was with the respondent partnership. Therefore, 
the complaint must be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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Sipney L. Douc ass d/b/a S.L. DouGuiass v. BruNo Dispoto d/b/a 
Bruno Dispoto Company. PACA Docket No. 2-6541. Decided 
October 29, 1984. 


Misrepresentation and negligence alleged—Dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,297.42 in con- 
nection with a shipment of plums in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 


Since the amount claimed as damages does not exceed $15,000, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such pro- 
cedure the parties were given an opportunity to submit additional 
evidence in the form of verified statements and to file briefs. Com- 
plainant submitted an opening statement and respondent submit- 
ted an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sidney L. Douglass d/b/a S.L. Douglass, is an in- 
dividual whose address is P.O. Box 488, Exeter, California. 

2. Respondent, Bruno Dispoto d/b/a Bruno Dispoto Company, is 
an individual whose address is P.O. Box 1148, Delano, California. 
At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

3. On approximately June 22, 1983, respondent, acting as a 
broker, negotiated the sale from complainant to either George 
Tiefer, Inc. (hereinafter, “Tiefer”’), Bronx, New York, or A&J 
Produce Corp. (hereinafter, “A&J”), Bronx, New York. 

4. Complainant shipped the plums on June 23, 1983, in interstate 
commerce to A&J in Bronx, New York, when they arrived on July 
1, 1983, and were federally inspected. The inspection found the fol- 
lowing condition defects in the plums: From 8 to 20%, average 13% 
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soft, with an average of 3% damage by skin breaks, and an average 
of 1% decay. 

5. Respondent rcported the inspection results to complainant. 
There was some discussion concerning the possibility of an allow- 
ance to be granted to the purchaser, but the purchaser and com- 
plainant could not settle upon a mutally agreeable figure. The pur- 
chaser eventually resold the plums and remitted $5,217.98 to com- 
plainant. 

6. A formal complaint was filed on October 20, 1983, which was 
within nine months when the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


It is agreed that respondent acted as a broker in negotiating the 
sale of 562 cartons of plums from complainant to either Tiefer or 
A&J, two Bronx, New York firms, for $8,515.40, f.o.b. It is also 
agreed that the plums were shipped in the course of interstate 
commerce from complainant in California to Bronx, New York, ar- 
rived at A&J on about July 1, 1983, and were inspected upon arriv- 
al. The inspection revealed substantial condition defects, primarily 


softness. Complainant’s complaint is for $3,297.42, the difference 
between the contract price of $8,515.40 and the $5,217.98 which it 
allegedly received from the buyer. Complainant argues that re- 
spondent misled it to believe that Tiefer had purchased the plums, 
when the actual purchaser was A&J. This is denied by respondent. 

The duties of a broker are set forth in 7 CFR 46.28(a). That sec- 
tion provides that when a broker fails to perform any specification 
or duty, it is in violation of the Act and “may be held liable for 
damages which accrue as a result thereof.” The parties have sub- 
mitted considerable evidence concerning the issue of whether re- 
spondent misled complainant concerning the identity of the buyer, 
and thus violated its broker’s duty. However, we need not dwell on 
this issue because there is no indication in the record, nor has com- 
plainant offered any explanation, as to how the damages claimed 
by complainant resulted from the alleged misleading information 
related by respondent. As previously mentioned, it is undisputed 
that the plums arrived with condition defects. As Tiefer and A&J 
are both located in Bronx, New York, the inspection results would 
be substantially the same upon delivery of the plums to either 
firm. Complainant has not shown any negligence by respondent in 
connection with the remittance to complaint of $5,217.98, which 
sum complainant accepted as partial payment of the $8,515.40 con- 
tract price. It is, therefore, clear that complainant’s loss of the re- 
maining $3,297.42 was not due to respondent’s negligence, but to a 
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dispute between complainant and the buyer resulting from the con- 
dition of the plums upon delivery. Accordingly, there is no merit to 
complainant’s claim, and it must be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


MISCELLANEOUS REPARATION ORDERS 


VERNON Detonc v. AKF Foopns, Inc. PACA Docket No. 2-6384. De- 
cided September 18, 1984. 


Complaint withdrawn—Dismissed. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought reparation 
against respondent in the amount of $25,650.42 in connection with 
transactions involving the shipment of potatoes, a perishable agri- 
cultural commodity, in interstate commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated August 3, 1984, complainant notified the Department 
of their withdrawal of said complaint. Complainant, in its letter ot 
August 3, 1984, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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Harxness-CoLGaTE-BARTELL, Inc. a/t/a Untrep Pacxinea Co. v. 
Nico.a RurFini d/b/a PLAINVILLE Propuce. PACA Docket No. 
2-6548. Decided September 25, 1984. 


Petition for reconsideration offered no additional evidence—Denied. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
William V. Dworski, New Britain, Connecticut, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), a Deci- 
sion and Order was issued on August 14, 1984, awarding reparation 
to complainant in the amount of $1,905.20 plus interest. Respond- 
ent filed a timely Petition for Reconsideration, which acted to stay 
the August 14, 1984, Order. 

Respondent claims in its Petition that the Decision and Order 
contained several erroneous Findings of Fact. As proof of the al- 
leged errors, respondent refers to a document enclosed with its Pe- 
tition and claims that it is prepared to lintroduce additional evi- 
dence. However, respondent did not submit any of this evidence 
during the shortened procedure, although it had ample opportunity 
to do so. Respondent’s Petition must be decided on the basis of the 
existing record, and no additional evidence may be considered. The 
record fully supports the August 14, 1984, Decision and Order and, 
therefore, the Petition. for Reconsideration is denied. 

The August 14, 1984, Decision and Order is hereby reinstated 
and the amount awarded therein shall be paid within 30 days from 
the date of this order. 

Copies of this order shall be served upon the parties. 


Breta Packinc Co. vu. Purrry Supreme, Inc. PACA Docket No. 2- 
6480. Decided September 25, 1984. 


Reconsideration—Denied. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on July 18, 
1984. A Petition for Reconsideration was filed on July 31, 1984, and 
a Stay Order was issued on August 23, 1984 so that respondent 
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could file its reasons why this matter should be reconsidered. On 
August 30, 1984, a further Petition for Reconsideration was filed in 
which respondent set forth its reasons why it believes the original 
Decision is incorrect. 

After thorough consideration of the reasons given by respondent 
as to why it should prevail, we see no reason to change our opinion. 
Even if the cauliflower were received for shipment one day after it 
was cooled for transportation there is no indication it was other 
than properly cooled when placed aboard the truck. The fact that 
the cauliflower at destination was warmer in the core than on the 
outer edges is strong evidence that free air flow through the truck 
was severely restricted. That the lettuce was palletized does not in- 
dicate that it would not have interfered with the cool air flow. Pal- 
lets can easily be loaded in such a way that the flow of air through 
the cartons is blocked. 

In view of the above, the Petition for Reconsideration is denied. 
The Decision and Order dated July 18, 1984 remains in effect, 
except that it shall become effective on the date this order is 
signed. 

Copies of this order shall be served on the parties. 


REGLA Import-ExPpoRT MANAGEMENT CorRP. uv. FARM-FRESH 
Propuce, Inc. PACA Docket No. 2-6169. Decided October 29, 
1984. 


Issues raised by reconsideration—No change warranted—Dismissal. 


George S. Whitten, Presiding Officer. 
Complaint, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued December 19, 1988, awarding reparation to complainant 
against respondent in the amount of $12,416.40. A stay order was 
issued on January 20, 1984, and on January 31, 1984, and within 
the time allowed, respondent filed a petition for reconsideration. 
Respondent raises two issues in its petition for reconsideration. 
First, respondent points out that our prior order assumes that the 
July 23, telegram was received by respondent at 10:44 EST, where- 
as, such time is actually the time the telegram was sent. In this 
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respondent is correct, and although we cannot receive respondent’s 
evidence, offered after the closing of the record, to show the exact 
time of receipt of the telegram, we do acknowledge the probability 
of a later receipt than the time assumed in our prior order. Howev- 
er, the concession of this fact does not warrant a change in the 
result of our prior order. Respondent had the burden of proving a 
modification of the contract and upon reconsideration, we do not 
find that respondent has met that burden. 

In addition respondent points to the high temperatures shown by 
the federal inspection at destination, and asks why respondent 
could be thought to have accepted such a load. Under the f.o.b. 
terms of the sale, such high temperatures and any resulting 
damage, were the responsibility of respondent. ; 

Upon reconsideration we find that the order of December 19, 
1983, is supported by the evidence and the law applicable thereto. 
Accordingly, respondent’s petition is dismissed and the stay order 
of January 20, 1984, is vacated. The order of December 19, 1983, is 
hereby reinstated, and the reparation awarded to complainant in 
that order shall pay within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


Nep BRUNSON v. LANDMARK FARM PropucE Inc. PACA Docket No. 
2-6543. Decided September 27, 1984. 


Complaint dismissal authorized. 


Andrew Y. Stanton, Presiding Officer. 
Thomas W. Cooper, Jr., Esq., Manning, South Carolina, for complainant. 
George E. Hovis, Esq., Clermont, Florida, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $9,000 in connection with a 
transaction involving the shipment of cucumbers in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated August 28, 1984, complainant notified the Department 
that it authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 
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Copies of this order shall be served upon the parties. 


JOHN LIVACICH PropucE, INC. a/t/a Vista SALES v. ANTHONY GAG- 
LIANO & Co., Inc. PACA Docket No. 2-6446. Decided October 
29, 1984. 


Full payment made—Complaint dismissed. 


Dennis Becker, Presiding Officer. 
Matthew M. McInerney, Newport Beach, California, for complainant. 
Kenneth J. Phillips, Esq., Milwaukee, Wisconsin, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought reparation 
against respondent in the amount of $5,786.07 in connection with 


two transactions involving the shipment of tomatoes in interstate 
commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated September 19, 1984, complainant notified the Depart- 
ment that respondent tendered to complainant a check in full set- 
tlement of complainant’s claim. Complainant, in its letter of Sep- 
tember 19, 1984, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


Acosta Groves Drv. Lau Inc. v. Kine Satap Avocapo Inc. PACA 
Docket No. RD-84-459. Decided October 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,236.00 plus 13 percent interest per annum from May 1, 1983, 
until paid. 


A. G. SHorE Company Inc. v. EUGENE P. LocknHart d/b/a Lock- 
HART Propuce. PACA Docket No. RD-85-7. Decided October 31, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,287.80 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


A.J.M Farms Inc. v. HANI NAEMI d/b/a GREEN AcrES PRoDUCE Co. 
PACA Docket No. RD-84-462. Decided October 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,401.00 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


A.J.M Farms Inc. v. JosEPH D. Moceri Propuce Inc. PACA Docket 
No. RD-84-420. Decided September 7, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,005.60 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


A. Levy Dist. Co. Inc. v. Prime-Pac Inc. PACA Docket No. RD-84- 
412. Decided September 4, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,550.92 plus 13 percent interest per annum from December 1, 
1983, until paid. 
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A. Patumso & Co. v. A & D Propuce Co. PACA Docket No. RD- 
84-429. Decided September 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$24,015.32 plus 13 percent interest per annum from September 1, 
1983, until paid. 


BAKER Farm Propuwuce Co. Inc. a/t/a BAKER Propuce Co. v. HOLLy 
Propuce Co., Inc. PACA Docket No. RD-84-451. Decided Septem- 
ber 1, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$5,825.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Barr PACKING CoMPANY v. THE ALL AMERICAN City PRODUCE Co. 
PACA Docket No. RD-84-439. Decided September 14, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,986.00 plus 13 percent interest per annum from October 1 1983, 
until paid. 


Bup ANTLE INc. v. Let-Us-Mix-Em. PACA Docket No. RD-84-488. 
Decided October 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$8,015.52 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


Byrp PropucE CoMPANY v. FRESH WorxLD Inc. PACA Docket No. 
RD-84-441. Decided September 14, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$70,056.45 plus 13 percent interest per annum from September 1, 
1983, until paid. 
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Cat-Mex Distrisutors Inc. v. CESAR MARTINEZ d/b/a CESAR’S 
Propuce Co. PACA Docket No. RD-84-425. Decided September 12, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$12,150.00 plus 13 percent interest per annum from May 1, 1983, 
until paid. 


CARDINAL DistRIBUTING Co., INc. v. ASIAN TRADING CoMPANY, Lp. 
PACA Docket No. RD-85-10. Decided October 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,399.00 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


CARIBE CROWN INc. v. MACDONALD Import Co. INc. PACA Docket 
No. RD-84-486. Decided October 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,809.04 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


C & E ENTERPRISES INC. a/t/a KoyAMA FARMS v. JOSEPH D. MOcERI 
Propuce Inc. PACA Docket No. RD-85-8. Decided October 31, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,545.60 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


C. H. Roprnson Company v. R. H. Propuce Inc. PACA Docket No. 
RD-84-430. Decided September 10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,170.87 plus 13 percent interest per annum from April 1, 1984, 
until paid. 
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CONTINENTAL SALES v. JOSEPH D. Moceri Propuce Inc. PACA 
Docket No. RD-84-484. Decided October 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$593.90 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


Dauuas Hitt v. CLARENCE MILLER Co. Inc. PACA Docket No. RD- 
84-467. Decided October 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$14,000.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Dre Bruyn Propuce Co. v. ASIAN TRADING ComMPANy Ltp. PACA 
Docket No. RD-84-463. Decided October 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$7,600.00 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


DENNIS PropucE SALES INc. v. STANLEY & JOE Russo. PACA 
Docket No. RD-84-466. Decided October 10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,746.50 plus 13 percent interest per annum from February 1, 
1984, until paid. 


D M B Packinc Corp. a/t/a DiMare Bros. INC. OF CALIFORNIA Uv. 
ASSOCIATED Foop Services Inc. PACA Docket No. RD-84-494. De- 
cided October 15, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,238.60 plus 13 percent interest per annum from September 1, 
1983, until paid. 
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EASTERN MARKETING SERVICE, INc. v. JERRY G. LOWE d/b/a Lowe 
Fruit & Propuce. PACA Docket No. RD-84-461. Decided October 
2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,862.00 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


EMERSON ELLIOTT PRODUCE v. J. QUINTANILLA PropucE Co. PACA 
Docket No. RD-84-487. Decided September 14, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$22,560.00 plus 13 percent interest per annum from October 1, 
1983, until paid. 


Faro VITALE AND Sons, Inc. v. HANt NAEMI d/b/a GREEN ACRES 
Propuce Co. PACA Docket No. RD-84-457. Decided October 1, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$29,028.26 plus 13 percent interest per annum from October 1, 
1984, until paid. 


Faro VITALE AND Sons Inc. v. VeGcas Fruit Mxts. Inc. PACA 
Docket No. RD-85-1. Decided October 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$7,521.25 plus 13 percent interest per annum from December 1, 
1983, until paid. 


Fug1 NaturAL Foops v. GeorGE J. HuTcHIsON and FRANCEs L. 
ToLMAN d/b/a TREASURE VALLEY Propucge. PACA Docket No. RD- 
84-418. Decided September 7, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$523.50 plus 13 percent interest per annum from August 1, 1983, 
until paid. 
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JAMES N. FAULKNER d/b/a THE JIM FAULKNER Co. v. MACDONALD 
Import Co. Inc. PACA Docket No. RD-84-428. Decided September 
10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,775.00 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


GARNAND MarKETING INc. v. B & E Propuce Inc. PACA Docket 
No. RD-84-465. Decided October 10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,000.00 plus 13 percent interest per annum from December 1, 
1983, until paid. 


GARNAND MARKETING INC. v. Frep A. Peters, Jk. PACA Docket 
No. RD-84-435. Decided September 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,885.00 plus 13 percent interest per annum from November 1, 
1983, until paid. 


GARNAND MARKETING INc. v. JAMES P. Enis. PACA Docket No. 
RD-84-496. Decided October 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$530.00 plus 13 percent interest per annum from July 1, 1983, until 
paid. 


GILFENBAIN Bros. Co. v. F.G. LAMBERT & Sons Inc. a/t/a RAINBOW 
Fruit Co. PACA Docket No. RD-84-464. Decided October 10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,974.20 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


GLOBAL TRADING INCORPORATED v. LimPERT Bros., Inc. PACA 
Docket No. RD-84-416. Decided September 4, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$8,227.10 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Gop BEtt Inc. v. Mike GADIGIAN d/b/a Mixke’s FruItLanp & DELI. 
PACA Docket No. RD-84-468. Decided October 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,107.45 plus 13 percent interest per annum from November 1, 
1983, until paid. 


Grasso Foops Inc. v. PRANGE Foops Corporation. PACA Docket 
No. RD-84-493. Decided October 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$29,650.00 plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Gro-West Inc. v. FERNANDO’s INc. PACA Docket No. RD-84-471. 
Decided October 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$61,530.15 plus 13 percent interest per annum from October 1, 
1983, until paid. 


G & T TERMINAL PackaGinG Co. INc. v. CENTRAL AND SOUTH 
AMERICAN Imports Inc. PACA Docket No. RD-85-3. Decided Octo- 
ber 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,200.00 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


Gutr LAKE PropucE Co. v. NEWBURGH PropucE Co. Inc. PACA 
Docket No. RD-84-436. Decided September 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,058.30 plus 13 percent interest oer annum from January 1, 1984, 
until paid. 
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Hamapy Bros. Foop Markets Inc. v. Hani NAemi d/b/a GREEN 
Acres Propuce Co. PACA Docket No. RD-84-495. Decided October 
1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,623.40 plus 13 percent interest per annum from February 1, 
1984, until paid. 


Henry Avocapo PACKING CORPORATION v. ASSOCIATED Foop SERv- 
IcEs INc. a/t/a RoMNEY Propuce Co. PACA Docket No. RD-84-458. 
Decided by October 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$14,395.30 plus 13 percent interest per annum from September 1, 
1983, until paid. 


INTERNATIONAL FRESH & FROZEN Foops Inc. a/t/a INTERNATIONAL 
Foop DistRIBUTORS v. JIMINI TRADING CompaANy. PACA Docket No. 
RD-84-431. Decided by September 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,711.50 plus 13 percent interest per annum from February 1, 
1984, until paid. 


INTERNATIONAL FRESH & FROZEN Foops INc. v. JIMINI TRADING 
Company. PACA Docket No. RD-84-475. Decided October 15, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$8,366.00 plus 13 percent interest per annum from November 1, 
1982, until paid. — 


JERSEY FRuIT COOPERATIVE ASSOCIATION INC. v. THE ALL AMERICAN 
Crry Propuce Co. PACA Docket No. RD-84-414. Decided Septem- 
ber 4, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,344.00 plus 13 percent interest per annum from October 1, 1983, 
until paid. 
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JoHN K. Harmon d/b/a Harmon CoMPANY Propuce v. HANI 
NAeEmI d/b/a GREEN AcRES PropucE Co. PACA Docket No. RD-84- 
446. Decided September 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,113.70 plus 13 percent interest per annum from February 1, 
1984, until paid. 


L.A. WroTeNn Co. v. Jerry G. Lowe d/b/a Lowe Fruit & Propuce. 
PACA Docket No. RD-84-482. Decided October 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$35,045.50 plus 13 percent interest per annum from January l, 
1984, until paid. 


Larry EtMer Inc. v. BARON Propuce Co. PACA Docket No. RD- 
84-474. Decided October 15, 1984. 


Respondent was ordered to pay complainant, as reoaration, 
$15,104.80 plus 13 percent interest per annum from April 1, 1983, 
until paid. 


LIFELINE PRODUCE v. PEARL ORGANIC PropucE Inc. PACA Docket 
No. RD-84-445. Decided September 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$375.00 plus 13 percent interest per annum from July 1, 1983, until 
paid. 


Maaco INc. v. Jose D. Moceri Propuce Inc. PACA Docket No. 
RD-84-426. Decided September 10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,918.90 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


McDoucatt & Sons, Inc. v. Rapaport AssociaTeD Inc. PACA 
Docket No. RD-84-478. Decided October 17, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$5,280.00 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


MENDELSON-ZELLER Co., Inc. v. Hotty Propuce Co. Inc. PACA 
Docket No. RD-84-453. Decided September 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$17,123.05 plus 13 percent interest per annum from September 1, 
1983, until paid. 


Merit PACKING CoMPANY v. PRIME-Pac Inc. PACA Docket No. RD- 
84-498. Decided September 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,692.40 plus 13 percent interest per annum from September 1, 
19838, until paid. 


Mip VALLEY BROKERAGE v. GERALD E. Mann. PACA Docket No. 
RD-84-480. Decided October 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$834.44 plus 13 percent interest per annum from Novemher 1, 
1983, until paid. 


MiIpwEst MARKETING Co. v. CHARLES E. HENDRIx d/b/a QUALITY 
Propuce. PACA Docket No. RD-84-449. Decided September 27, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$630.00 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


Mitas G. RussELL, Jr. d/b/a Mitas RuSssELL, JR. v. ARMANDO CAR- 
DENAS d/b/a THE ALL AMERICAN City PropucEe Co. PACA Docket 
No. RD-84-489. Decided October 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,642.80 plus 13 percent interest per annum from February 1, 
1984, until paid. 
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Mission Fruit & VEGETABLES DistrisuTorRs INc. v. R.A. CANALEs d/ 
b/a R.A. CANALES Propuce. PACA Docket No. RD-84-440. Decided 
September 14, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,282.80 plus 13 percent interest per annum from December 1, 
1983, until paid. 


MountTAIN VALLEY INc. v. FARM FRESH PropucE Inc. PACA Docket 
No. RD-84-413. Decided September 4, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$10,164.70 plus 13 percent interest per annum from February 1, 
1984, until paid. 


M. RICHARD AND Son v. Detroir TOMATO AND Propuce Co. PACA 
Docket No. RD-84-477. Decided October 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,768.25 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


M.R. Swanson Inc. v. ARMANDO CARDENAS d/b/a THE ALL AMERI- 
can City Propuce Co. PACA Docket No. RD-84-432. Decided Sep- 
tember 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,450.00 plus 13 percent interest per annum from October 1, 1983, 
until paid. 


New WEst Foops v. IsLanp Drinks Inc. PACA Docket No. RD-84- 
487. Decided October 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,695.00 plus 13 percent interest per annum from March 1, 1984, 
until paid. 
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NoGA.es Fruit & Tomato Dist. INc. v. ALSTON Propuce. PACA 
Docket No. RD-84-470. Decided October 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,772.00 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


NoGALEs PropuceE Inc. v. E-D Propuce Distrisutor. PACA Docket 
No. RD-84-476. Decided October 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$963.00 plus 13 percent interest per annum from December 1, 1983, 
until paid. 


NorTHWEsT FREsH INC. v. SOUTHWEST PRopUCE INc. PACA Docket 
No. RD-84-448. Decided September 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,173.06 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


NucuieF SALEs INc. v. RAPAPORT AssociATEs INc. PACA Docket No. 
RD-84-421. Decided September 7, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,183.55 plus 13 percent interest per annum from February l, 
1984, until paid. 


Paciric GAMBLE Rosinson Co. a/t/a Paciric Fruit & Propuce Co. 
v. AIRLINE BANANA Co. Inc. formerly: AIRLINE PRropucE Co. INc. 
PACA Docket No. RD-84-450. Decided September 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,220.00 plus 13 percent interest per annum from June 1, 1983, 
until paid. 
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Paciric GAMBLE RosBINSsON Co. a/t/a Paciric Fruit & Propuce Co. 
v. MacDona.p Import Co. Inc. PACA Docket No. RD-84-419. De- 
cided September 7, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$39,435.00 plus 13 percent interest per annum from November 1, 
1983, until paid. 


PANDOL Bros. INc. v. RAPAPORT ASSOCIATED INc. PACA Docket No. 
RD-84-424. Decided September 10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$69,799.30 plus 13 percent interest per annum from January 1, 
1984, until paid. 


P K M Inc. a/t/a/ v. JosepH D. Mocerit Propuce Inc. PACA 
Docket No. RD-84-438. Decided September 14, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,782.00 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


Rice Frurr Company v. JERRY G. Lowe d/b/a Lowe Fruit & 
Propuce. PACA Docket No. RD-85-5. Decided October 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,533.50 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


Richard H. Thomas d/b/a Dick THomas PRODUCE v. PRIME-PAC 
Inc. PACA Docket No. RD-85-2. Decided October 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,228.75 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


Rocer Har.orr PackinG Inc. v. FERNANDO’s INc. PACA Docket 
No. RD-84-472. Decided October 15, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$1,000.00 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


SAHARA PACKING COMPANY v. JERSEY Coast Propuce Co. INc. 
PACA Docket No. RD-84-473. Decided October 15, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,356.00 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Sam PERRICONE Citrus Co. INc. v. SUNSHINE PropucE Co. PACA 
Docket No. RD-84-460. Decided October 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$12,945.00 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Sanp Dune Potato ComMPANY v. PrimEe-Pac Inc. PACA Docket No. 
RD-84-452. Decided September 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,733.72 plus 13 percent interest per annum from November 1, 
1983, until paid. 


S & H Quatity Propuce v. Tropoc BANANA Co. PACA Docket No. 
RD-84-491. Decided October 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,960.55 plus 13 percent interest per annum from September 1, 
1983, until paid. 


SHURFINE-CENTRAL CORPORATION v. GREEN ACRES PRODUCE Co. 
PACA Docket No. RD-84-447. Decided September 17, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$28,616.45 plus 13 percent interest per annum from February 1, 
1984, until paid. 
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Sigma Propuce Co. Inc. v. JERRY G. Lowe d/b/a Lowe Fruit & 
Propuce. PACA Docket No. RD-85-4. Decided October 30, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$24,785.70 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


Srx L’s Pacxinc Company, Inc. v. FERNANDO’s INc. PACA Docket 
No. RD-84-442. Decided September 14, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,720.80 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


SOUTHLAND PropucE CoMPANY a/t/a WESTERN Fruit SALES Co. v. 
JERRY G. LowE d/b/a Lowe Fruit & Propuce. PACA Docket No. 
RD-84-422. Decided September 7, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$7,940.00 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


STEPHEN Pavicu & Sons v. Let-Us-Mix-Em. PACA Docket No. RD- 
84-456. Decided October 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,028.50 plus 13 percent interest per annum from January 1, 1984, 
until paid. 


Steve J. Dorosk1 Propuce Inc. v. L.C. INTERNATIONAL COMPANY. 
PACA Docket No. RD-84-433. Decided September 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$8,925.25 plus 13 percent interest per annum from December 1, 
1983, until paid. 
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Summit ENTERPRISES INC. a/t/a/ Cook SALES COMPANY v. CENTRAL 
WV WHOLESALE Propuce Inc. PACA Docket No. RD-84-444. Decid- 
ed September 14, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,237.50 plus 13 percent interest per annum from July 1, 1982, 
until paid. 


Summit ENTERPRISES INC. a/t/a Cook SALES COMPANY v. THE SLAW 
House Inc. PACA Docket No. RD-84-479. Decided October 17, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,279.50 plus 13 percent interest per annum from December 1, 
1983, until paid. 


SUNTREAT GROWERS & SHIPPERS INC. v. RAPAPORT ASSOCIATES INC. 
PACA Docket No. RD-84-490. Decided October 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$7,647.50 plus 13 percent interest per annum from February 1, 
1984, until paid. 


Sun Wor tp INTERNATIONAL INc. a/t/a SUN WorRLD - ————- SALES 
Acency. PACA Docket No. RD-84-393. Decided August 1, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$15,646.50 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Super Spups Inc. v. Prime-Pac Inc. PACA Docket No. RD-84-497. 
Decided October 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,787.50 plus 13 percent interest per annum from October 1, 1983, 
until paid. 
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TerxerRA Farms Inc. v. Concorp UNITED Corp. PACA Docket No. 
RD-84-469. Decided October 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$11,803.80 plus 13 percent interest per annum from October 1, 
1983, until paid. 


TEIxXiERA Farms Inc. v. JosEPH D. Mocerit Propuce Inc. PACA 
Docket No. RD-84-485. Decided October 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,882.60 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


TErxerrRA Farms INc. v. NortH AMERICAN Foop Inc. PACA Docket 
No. RD-84-483. Decided October 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,026.10 plus 13 percent interest per annum from September 1, 
1983, until paid. 


THE GARIN COMPANY v. JOSEPH D. Moceri Propuce Inc. PACA 
Docket No. RD-84-427. Decided September 10, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$16,115.25 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


THE Woops ComMPpANy INCORPORATED v. TAYLOR-ByERS INc. PACA 
Docket No. RD-84-455. Decided October 1, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$7,834.55 plus 13 percent interest per annum from March 1, 1984, 
until paid. 


Tuos. IsER1 PRoDUCE Co. v. B & E Propuce, Inc. PACA Docket No. 
RD-84-423. Decided September 10, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$9,900.00 plus 13 percent interest per annum from February 1, 
1984, until paid. 


Tos. Iszr1 Propuce Co. v. SouUrHwEsT Propuce Inc. PACA Docket 
No. RD-85-9. Decided October 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,105.00 plus 13 percent interest per annum from February 1, 
1984, until paid. 


Twin Butte Propuce v. HERB GILLETT BROKERAGE. PACA Docket 
No. RD-84-454. Decided September 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,050.00 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Twin Butre Propuce v. Prime-Pac Inc. PACA Docket No. RD-84- 
481. Decided October 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,733.00 plus 13 percent interest per annum from December 1, 
1983, until paid. 


Vat-MEx Fruit Company INc. v. FELIX QUINTERO d/b/a QUINTERO 
Propuce. PACA Docket No. RD-84-417. Decided September 7, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$11,669.40 plus 13 percent interest per annum from June 1, 1983, 
until paid. 


West CENTRAL Propuce Inc. v. RONNA M. HERMEs d/b/a DAKINE 
Hers Farm. PACA Docket No. RD-84-434. Decided September 4, 
1984. 
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Respondent was ordered to pay complainant, as reparation, 
$17,466.40 plus 13 percent interest per annum from December 1, 
1983, until paid. 


Wuiterorp PackinG Co., Inc. v. SPECIALTY Foops CORPORATION. 
PACA Docket No. RD-84-443. Decided September 14, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,600.00 plus 13 percent interest per annum from February 1, 
1984, until paid. 


MISCELLANEOUS REPARATION DEFAULT ORDERS 


Frank S. EckeEt, III and the Propuce Center, INc. d/b/a Skips 
CONSOLIDATION v. SAM WANG Foop Corp. Inc. PACA Docket 
No. RD-84-186. Decided September 18, 1984. 


Petition denied. 
Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), an order was 
issued on June 15, 1984, denying respondent’s motion to reopen 
after default, vacating a May 5, 1984, stay order and reinstating a 
March 30, 1984, default order. Respondent filed a timely petition 
for reconsideration, which acted to stay the June 15, 1984, order. 7 
CFR 47.24(a). 

None of respondent’s allegations of error in its petition have any 
merit. Respondent’s claim that only $1,878.80 is owing, rather than 
the $3,213.70 found in the default order, is contradicted by com- 
plainant’s complaint, to which respondent did not file a timely 
answer. The other allegations of error were adequately dealt with 
in the June 15, 1984, order. 

Respondent’s petition for reconsideration is denied and the June 
15, 1984, order is hereby reinstated. The amount awarded therein 
shall be paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 
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GREEN AcrEs v. LA FincA WHOLESALE Propuce. PACA Docket No. 
RD-84-415. Decided September 20, 1984. 


Reparation paid in full. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $2,496.00 in connection with 
three transactions involving the shipment of mixed fruits, all being 
perishable agricultural commodities, in interstate commerce. 

A copy of the formal complaint was served on respondent. Com- 
plainant notified the Department that respondent tendered to com- 
plainant checks in full settlement of complainant’s claim. Com- 
plainant authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


INTERNATIONAL FRESH & FROZEN Foops, INC. a/t/a INTERNATIONAL 
Foop DistrisuTors v. JIMINI TRADING Company. PACA Docket 
No. RD-84-431. Decided September 21, 1984. 


Move to reopen—Stay. 
Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on September 12, 1984, awarding reparation to 
the complainant in the amount of $1,711.50. By letter received Sep- 
tember 5, 1984, after the Default Order was prepared but before it 
was issued, respondent moved that this matter be reopened. 

Accordingly, the order of September 12, 1984 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reopen. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s letter shall be served upon the complainant along 
with this order. 
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MAINLINE Potato Co., INc. v. LOWELL Propuce Inc. PACA Docket 
No. RD-81-177. Decided October 10, 1984. 


Bankruptcy of respondent—Arrangements referred—Dismissed. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $24,270.00 in connection with 
four transactions involving the shipment of potatoes in interstate 
commerce. 

A copy of the formal complaint was served on respondent. Al- 
though respondent failed to file a timely answer, before a Default 
Order could be issued the Department was notified that respondent 
had filed a petition in bankruptcy. Consequently, on September 4, 
1981, the proceeding was stayed as is required by 11 U.S.C. § 362. 
By letter dated August 17, 1984, complainant was notified that it 
had 15 days to provide the Department with information regarding 
the current status of respondent’s bankruptcy proceeding, and that 
failure to provide such information would result in the inference 
that respondent’s plan of arrangement had been confirmed and the 
dismissal of its complaint. Complainant did not respond to this 
letter. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


GLOBAL TRADING INCORPORATED v. LIMPERT Bros., Inc. PACA 
Docket No. RD-84-416. Decided October 10, 1984. 


Move to reopen. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on September 4, 1984, awarding reparation to the 
complainant in the amount of $8,227.10. By letter received August 
9, 1984, before the Default Order was issued but after it was pre- 
pared, respondent moved that this matter be reopened. 
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Accordingly, the order of September 4, 1984 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reopen.’ 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 


West CENTRAL Propuce, INc. v. RonNA M. HErRMEs, d/b/a DAKINE 
Hers Farm. PACA Docket No. RD-84-48. Decided October 15, 
1984. 


Move to reopen. 
Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on September 4, 1984, awarding reparation to the 
complainant in the amount of $17,466.40. By letter received Sep- 


tember 24, 1984, respondent has moved that this matter be re- 
opened after default. 

Accordingly, the order of September 4, 1984, is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reopen after default. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


INTERNATIONAL FRESH & FROZEN Foops, INc. a/t/a INTERNATIONAL 
Foop DistrisuTORS v. JIMINI TRADING Company. PACA Docket 
No. RD-84-431. Decided October 30, 1984. 


No objections—Reopened. 
Decision by Doanld A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. Accordingly, on September 12, 1984, 
a Default Order was issued against it. Subsequent to respondent’s 
request for reopening, pursuant to section 47.25 of the Rules of 
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Practice (7 CFR 47.25(e)), the Default Order was stayed on Septem- 
ber 21, 1984. The motion to reopen was served on complainant 
which failed to file an objection thereto. 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 Agric. Dec. 790 (1957). 

Accordingly, respondent’s default in the filing of an answer is set 
aside. 

Copies of this order shall be served on the parties. Respondent 
shall have ten days from service hereof to file an answer to the 
complaint. The failure to file an answer within that time will 
result in this order being vacated, and the reinstatement of its de- 
fault. 
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In Re: HERMAN LauRIsTON, et. al. PQ Docket No. 1. Decided Sep- 
tember 6, 1984. 


Dismissed without prejudice. 


Issues resolved. 
Terry Medly, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


Complainant and Celimene Maxy entered into a consent decision 
which was filed March 26 1984, resolving issues between Complain- 
ant and that Respondent. 

Complainant now moves that the Complaint be dismissed with- 
out prejudice concerning Respondent Herman Lauriston. 

IT SHOULD BE AND HEREBY IS ORDERED that the Com- 
plaint insofar as it pertains to Respondent Herman Lauriston is 
dismissed without prejudice. 


In Re: JoHN Everett CALDWELL. PQ Docket No. 11. Decided Sep- 
tember 25, 1984. 


Import of plant cuttings—Consent—Civil penalty. 


Kris E. Tkejiri, for complainant. 
Michael J. Haas, Oakland, California, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Plant Quarantine Act 
(7 U.S.C. § 151, et seg.) (PQA) by a complaint filed by the Adminis- 
trator of the Animal and Plant Health Inspection Service alleging 
that the respondent violated the PQA and regulations promulgated 
thereunder (7 CFR § 319.37 et seg.). The parties have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, John Everett Caldwell, respondent herein, 
specifically admits that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter, neither admits 
nor denies the remaining allegations in the complaint, admits to 
the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. John Everett Caldwell, is an individual whose address is P.O. 
Box “J”, Yountville, California 94599. 

2. On or about February 10, 1984, the respondent imported grape- 
vine (Vitus sp.) cuttings from Canada to Buffalo, New York. 


CONCLUSIONS 
The respondent having admitted the jurisdictional facts and 


having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Respondent John Everett Caldwell is assessed a civil penalty of 
two thousand, six hundred dollars ($2,600), such civil penalty shall 
be paid as follows: 

1. $500.00 upon receipt of this order; 

2. $500.00 due September 1, 1984; 

3. $500.00 due October 1, 1984; 

4. $500.00 due November 1, 1984; and 

5. $600.00 due December 1, 1984. 

Respondent shall send such amounts by certified check or money 
order, payable to the “Treasury of the United States,” to Kris H. 
Ikejiri, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250. 

This order shall become effective on the day this order is served 
upon the respondent. 
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In Re: Cunarp Lines. PQ Docket No. 5. Decided October 9, 1984. 


Garbage unloaded—Consent—Civil penalty. 


Terry Medley, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (21 U.S.C. §§ 111 and 120) and the Act of August 
20, 1912, as amended, (Act) (7 U.S.C. §§ 151-164a and 167), by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that the respondent had violat- 
ed the Acts and regulations promulgated thereunder (9 CFR § 94.5 
et seg. and 7 CFR § 330.400 et seg.). The parties have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Cunard Line, respondent, is a company whose mailing address 
is P.O. Box 1980, San Juan, Puerto Rico 00903. 

2. On or about July 2, 4, 5, and 6, 1983, respondent unloaded gar- 
bage from the ship Br. M/V Cunard Countess, which had arrived 
in San Juan, Puerto Rico, from the Republic of Malta. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one thousand dol- 
lars ($1,000), which shall be payable to the “Treasury of the United 
States,” by certified check or money order, and which shall be for- 
warded to Terry L. Medley, Office of the General Counsel, Room 
2422 South Building, United States Department of Agriculture, 
Washington, D.C. 20250. 

This order shall become effective on the day this order is served 
upon the respondent. 


In Re: Guopa VAN Lines. PQ Docket No. 19. Decided October 29, 
1984. 


Movement from high-risk to unregulated area—Consent—Civil penalty. 


Kevin Thiemann, for complainant. 
Richard Kossler, Anaheim, California, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, and the Federal Plant Pest Act (7 
U.S.C. §§ 151 et seg. and 150aa. et seg.) (Acts) by a complaint filed 
by the Administrator of the Animal and Plant Health Inspection 
Service alleging that Global Van Lines, Inc., respondent, violated 
the Acts and regulations promulgated thereunder (7 CFR § 301.45 
et seq.). The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) any further procedure; 
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(b) any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Global Van Lines, Inc., respondent, is a corporation doing busi- 
ness at Global Way, Anaheim, California 92803. 

2. On or about January 13, 1984, the respondent moved inter- 
state outdoor household furniture from Marlton, New Jersey, a 
gypsy moth high risk area, to Riverside, California, a gypsy moth 
nonregulated area. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred fifty 
dollars ($250.00) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, 12th and Independence Ave., S.W., Washington, DC 20250, 
within thirty (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 





SUBJECT INDEX 


SEPTEMBER-OCTOBER 1984 


AGRICULTURE MARKETING ACT OF 1946 
STAY ORDERS 


Lifting of, Judicial Officer's decision affirmed by U.S. Court of 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
PETITION 


ANIMAL QUARANTINE AND RELATED LAWS 
CIVIL PENALTY 


Of $6,000.00 ($1,000.00 per violation) 


Of $7,000.00, $200.00 paid, remainder suspended 


GARBAGE 





SUBJECT INDEX 


ANIMAL QUARANTINE AND RELATED LAWS—Cont. 
INTERSTATE MOVEMENT 
Regulations violated. 


Violation of rules and regulations...1378, 1380, 1384, 1386, 1891, 1397, 1399, 1401, 
1402 


Violation of rules and standards 
Without brucellosis certification 
VETERINARIAN ACCREDITATION 


BN Obi isdcinciicrntinaiainnanamnininarminnannmninnnuiunabden ales 1406 


Suspension for 60 days 


BRUCELLOSIS 
Failure to report reactor cattle 
Interstate movement of exposed cattle 
ANIMAL WELFARE ACT 


CIVIL PENALTY 


1473, 1480, 1482 


1472, 1476 


DISMISSAL 
Voluntary, for good cause shown 


EXHIBITOR 


Cease and desist from engaging in business without a license 
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ANIMAL WELFARE ACT—Cont. 
LICENSE 


Cease and desist from operating as a dealer without obtaining 
and maintaining proper license 


Cease and desist from selling and/or transporting any animal 
without valid and effective license. 


STANDARDS AND REGULATIONS 
Cease and desist from violating 


Ordered to comply with standards dealing with facilities, space, 
sanitation, care and handling. 


STAY ORDER 


Pending outcome of proceedings for judicial review. 


FEDERAL MEAT INSPECTION ACT 
CONSENT DECISION 


INSPECTION SERVICES 
Withdrawn for 4 years 

RESPONDENT UNFITNESS 
Conviction for felonies. 


HORSE PROTECTION ACT 
CIVIL PENALTY 
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PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS AND RECORDS 


BONDING REQUIREMENTS 


Failure to comply with...1497, 1500, 1504, 1507, 1509, 1515, 1517, 1518, 1520, 1523, 
1526, 1528, 1534, 1535 


CHECKS OR DRAFTS 


Issuing false checks and invoice. 


Issuing insufficient funds checks...1493, 1497, 1500, 1501, 1505, 1504, 1507, 1511, 
1515, 1521, 1528, 1535, 1544, 1571 


Issuing unauthoized drafts in payment. 
CIVIL PENALTY 
1520, 1523, 1530 


1517, 1518 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
CIVIL PENALTY—Cont. 


CONTRACT TERMS 
Acceptance of goods. 
Nonconformity to specifications 


CUSTODIAL ACCOUNT 


Failing to maintain properly 
DISMISSAL 


Complainant’s position not supported by preponderance of evi- 


INSOLVENCY 


Engaging in business while current liabilities exceed current 


False weight, price entries on accounts 
In accounts of purchase. 


In purchase invoices, accounts of sale 


Selling carcasses on basis of altered hot or cold weights. 


Issuing altered trip sheets or documents 


PAYMENT 


Failure to pay full purchase price 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
PAYMENT—Cont. PAGE 


Failure to pay, when due, full purchase price...1497, 1500, 1501, 1505, 1507, 1511, 
1524, 1535, 1538, 1539 


REPARATION AWARDED 
Payment due to complainant. 1544, 1554, 1571, 1577 


SUSPENSION 


120 days and thereafter until custodial accounts are in compli- 
ance with regulations. 


120 days and thereafter until in compliance with bonding re- 


120 days or thereafter until no longer insolvent 


180 days and thereafter until in compliance with bonding re- 
quirements 


270 days or until no longer insolvent. 
Pending compliance with bonding requirements. 


Terminated due to compliance with bonding requirements 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCORD AND SATISFACTION 


Failure to prove 





SUBJECT INDEX 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
ADMISSION 


Respondent admits liability 

Respondent admits non-payment for produce. 
Respondent admits partial liability. 

Respondent admits purchase and receipt of produce 


BANKRUPTCY 
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CONTRACT 
Breach of: 
Failure to prove 
Failure to ship specified quality. 
Not proven 


Contingent purchase not proven 


Contractual relationship, failure to prove 


Existence of, failure to prove 
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CONTRACT PRICE 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
CONTRACT PRICE—Cont. 


COUNTERCLAIM 
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DAMAGES 

Failure to prove (late inspection) 

Failure to submit evidence 

Late pickup by respondent 
DEFAULT 

Failure to make full accounting. 


DISMISSAL 


Complainant’s failure to file regarding respondents bankruptcy 
arrangement, assent referred due to 


Complaint is without merit. 
Complaint withdrawn. 
Failure to prove existence of contract. 
Full payment made in settlement. 
Loss not due to respondent’s negligence 
Of counterclaim late filing 
Payment in full 
Withdrawal of complaint. 
FAILURE TO PAY PROMPTLY 


Publication of the facts 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
FAILURE TO PAY PROMPTLY—Cont. 


License revoked 


PURCHASE PRICE 


Order reopening after default 

Pending answer to move to reopen 

Petition for reconsideration, denied. 

Petition for reconsideration, dismissed. 
REPARATION AWARDED 

Admission of liability 


Balance due and owing...1594, 1596, 1600, 1606, 1609, 1612, 1615, 1620, 1624, 1640, 
1648, 1650, 1653 


Payment due and owing 


Payment of undisputed amount. 


Payment of undisputed liability 


STAY ORDER 
Pending filing of answer to petition to reopen after default 
UNDISPUTED AMOUNT 
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CIVIL PENALTY 


DISMISSAL 

Without prejudice, issues resolved. 
GARBAGE 

Unloaded improperly. 


INSPECTION 


Failed to obtain. 


ailure to inspect goods moving from high risk area to non-regu- 
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